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IDENTIFICATION AND IMPLICATIONS OF RISK FACTORS IN PUBLIC-PRIVATE-PARTNERSHIP 

PROJECTS 

PITAMBER YADAV* 

ABSTRACT 

Earlier research studies on public-private partnership (hereinafter ‘PPP’) indicated that an 

objective, reliable, and practical risk assessment model for PPP projects and an equitable risk 

allocation mechanism among different parties are crucial to the successful implementation of 

these PPP projects.The popularity of PPP projects has been steadily on the rise over the past 

few years. This upward trend is in large part driven by governmental fiscal austerity, 

particularly in the aftermath of a prolonged global economic recession. The perceived 

attractiveness of PPP projects is particularly acute in emerging countries because of 

population growth and increased urbanization. PPP project developments have encountered 

with critical challenges, particularly the enormous difficulties in attracting the private 

investment. Private investors have to face with several risks inherent in the investment 

environment. Thus, a comprehensive approach to manage such critical risk factors is 

necessary for attracting private investors.This paper expounds the risk factors affecting the 

performance of PPP. 

INTRODUCTION 

Under this particular model of PPP, a private partner may contribute in some combination of 

design, construction, financing, operations, and maintenance.
1
 PPPs involve private sector in 

the supply of infrastructure assets and services that have traditionally been provided by the 

government. An infusion of private capital and management can ease fiscal constraints on 

infrastructure investment and increase efficiency.
2
A public-private partnership PPP is defined 

as “a contractual agreement between a public agency federal, state, or local and a private 

sector entity,” through which the skills and assets of each sector are shared in delivering a 

service or facility for the use of the general public.
3
It is important for the public and private 
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sectors to establish effective risk allocation strategies for PPP projects in order to achieve a 

more efficient process of contract negotiation and reduce the occurrence of dispute during the 

concession period.PPP projects are usually highly complex in nature, requiring large capital 

expenditure, long durations, and usually utilize sophisticated technology.
4
 A PPP project 

represents a unique opportunity for a firm to leverage its core competency and achieve 

competitive advantage.
5
 

Risk is a concept that is understood but not easily defined. If events go wrongit may be 

associated with the possibility that something harmful or damagingoccurring. Risks arise 

from multiple sources including capital budget, construction time, construction cost, 

operation cost, politics and policies, market conditions, cooperation credibility, and economic 

environment. In spite of the perceived advantages of PPP, various risks and uncertainties 

often hold the government back and make the consortium go bankrupt. It is important to note 

that much of the risk of PPP projects comes from the complexity of the arrangement in terms 

of documentation, financing, taxation, technical details, and sub-agreements.
6
 

TRANSFERRING OF RISK 

Transferring project risk from the government to the private sector should not affect the cost 

of financing a project. This follows from the Modigliani-Miller theorem, which says that the 

cost of capital depends only on the risk characteristics of a project, and not on how it is 

financed.The concept of “transferring risk” requires that the private party will be responsible 

for all the expenses associated with the occurrence of that risk.
7
Risk transfer can include, 

among others, construction risk, usage or traffic demand risk. The fragmented decision-

making caused by the involvement of multiple public agencies and the prevalent emphasis on 

administrative procedures rather than on strategies and results that stem from the traditional, 

lengthy processes pose constraints to the PPP environment.
8
In preparing for a PPP project, 

government would state its preferred allocation of project risks; private investors would 
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assess their capability of taking these risks, and then propose a bidding price.
9
 The contract 

negotiation would naturally focus on the risk sharing scheme. Important components of 

theseprojects involve the transfer of certain risks from the public agency procuring the project 

to the private sector partner. While considering the PPP option, the government has to 

compare the cost of public investment and government provision of services with the cost of 

services provided by a PPP. 

RISK ALLOCATION 

Risk allocation is one of the crucial factors for risk management and PPP. PPP would help 

the public and private sectors achieve a balance distribution of responsibilities. Risk 

allocation refers to a primary measure of assignment between the public and private sector.
10

 

It is important that risk allocation is clearly communicated and understood between the 

parties. Risk allocation is one of the advantages of PPP because public and private sector 

enable to share the risk.Moreover risk allocation in public private partnership is correlated 

with contract negotiation. The result of the allocation is an important prerequisite to the 

successful development of PPP projects.  

KINDS OF RISKS 

� Political risks arise due to legal changes and unsupportive government policies. The 

significant risk factors obtained from this group are change in law, delay of project approval 

& permit. Change in law occur when the local governments inconsistent for application of 

new regulations and laws. The Dharavi redevelopment project had no bidders due to the 

political power-play surrounding the project.
11

 

� Legal risks arise mainly due to government regulations. The significant risks factors are 

change in tax regulation, corruption and lack of respect for law and legislation change 

inconsistencies. Change in tax regulation indicates the scenario when local government 
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inconsistent when apply the tax regulation. Legal uncertainities led to the failure of the 

Laguna Lakeshore Project.
12

 

� Operation risks arise due to higher operating and maintenance cost. The significant factor is 

cost overruns. It is resulting from improper measurement, ill planned schedule or low 

operation efficiency when operating. This has also been recognised in a report by European 

Union regarding PPP in railway infrastructure.
13

 

� Project selection risks arise due to the demand of the project. The important factor is public 

opposition to project. Public opposition is the prejudice and demand from public arising due 

to different local living standards, values, culture, social system and etc. The opposition faced 

by the government of Pakistan which plans to build Pakistan’s metro line highlights this 

issue.
14

 

These risks are present in public, private, and PPP projects. PPPs seek to transfer risk from 

the government to the private sector. While an inflow of private capital and a change in 

management responsibility alone can be beneficial, significant risk transfer is necessary to 

derive the full benefit from such changes.  

CONCLUSION  

To develop a more considered risk assessment process within the technical-rational 

environment, negotiation and contractual processes need deeper analysis to identify factors 

that could affect success or failure of PPP. This would involve taking the potential impacts of 

identified technical-rational and social risk factors through to a logical conclusion for the 

project and the partners.Adequate risk transfer from the government to the private sector is a 

key requirement if PPPs are to deliver high-quality and cost-effective services to consumers 

and the government. But this is only one of the multiple pre-conditions for success of a PPP.  
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RELATED PARTY TRANSACTIONS IN THE LIGHT OF THE RECENT LEGAL AND REGULATORY 

CHANGES 

RAAVI MEHTA* 

INTRODUCTION 

When companies propose to enter into trading relations with a closely related entity, individuals 

or any such other entity that shared some relation with the company prior to their transaction in 

question, it shall be called as related party transaction (“RPT”). The control on a related party 

may be practiced either directly or indirectly through one or more mediators or different entities 

that are controlled by its key administration staff or their relatives. Prevailing pattern of 

ownership in India, which generally allows high concentration of ownership i.e. a large number 

of companies grouped together under the control of a single shareholder or family, gives rise to 

serious potential for conflicts of interest between the promoter group and other investors.
1
Such 

shareholders also try to control managers to extricate private benefits to the impairment of other 

parties when ownership is centralized. Ideally, company’s profits shall be distributed among the 

investors or used for development of the company. However, often it has come to discovery that 

the directors or other key managerial personnels of the company divert such profits either to 

themselves, or to another related party by way of RPTs. This is primarily why Related Party 

Transactions are sometimes referred as an instrument to rake in pockets and redirect resources to 

the company. 

This paper is an attempt to understand and critically analyze the concept of related party 

transactions in the light of recent legal and regulatory changes with special emphasis on 

Companies Act along with SEBI Equity Listing Agreement and Accounting Standards and 

SEBI’s Regulation on Insider Trading and Takeover. Close and aligned study of all related laws 

gives us an evident picture of prevailing irregularities and measures taken to control them from 

time to time. Abuse of related party transactions by way of insider trading and rigged takeover 
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bids not only damage company’s reputation in the market but also shake its credibility which 

ultimately affect the interests of the shareholders. 

RELATED PARTY TRANSACTIONS 

Related party transaction is a transfer of resources or obligations between related parties, 

regardless of whether or not a price is charged.
2
 A transaction with a related party shall be 

constructed to include a single transaction or a group of transactions in a contract.
3
 The scope of 

RPTs in the Companies Act, 2013 (“Companies Act”) has been significantly broadened in 

comparison to the former Companies Act of 1956 (“Former Act”). Section 188 of the 

Companies Act which deals with related party transactions, is a consolidation of several 

provisions of the former Act viz. Section 297
4
, 299

5
 and 300

6
 etc. However, not all RPT require 

shareholder’s approval under the Companies Act but RPTs covered under first proviso of sub-

section (1) of 188
7
 cannot be entered into without prior approval of the company by a special 

resolution. Similarly, under Clause 49 of the Listing Agreement all material related party 

transactions
8
 except those between two government companies and between a holding company 

and its wholly owned subsidiary whose accounts are consolidated with such holding company 

and placed before the shareholders at the general meeting for approval
 9

, would require prior 

approval of the shareholders by passing a special resolution in which related parties shall be 

abstained from voting.
10

 Apart from BOD and shareholders, all RPTs and modifications 

subsequent thereto must seek the approval of the audit committee.
11

 Audit committee under the 

                                                           
2
 Para 10.1 of Accounting Standards (AS) 18, pg. 274 

3
 Clause 49(VII)(A) of Listing Agreement (as amended by SEBI’s circular dated September 15, 2014); See also Para 

10.2 of Accounting Standards (AS) 18, pg. 274 
4
Board's sanction to be required for certain contracts in which particular directors are interested 

5
Disclosure of interests by director 

6
Interested director not to participate or vote in Board's proceedings 

7
 Provided that no contract or arrangement, in the case of a company having a paid-up share capital of not less than 

such amount, or transactions not exceeding such sums, as may be prescribed, shall be entered into except with the 

prior approval of the company by a special resolution 
8
Clause 49(VII)(C) of Listing Agreement; Material related party transaction shall be the transactions entered into 

individually or taken together with previous transactions during a financial year that exceeds ten percent of the 

annual consolidated turnover of the company as per the last audited financial statements of the company.  
9
 Policy On Related Party Transactions/Disclosures, Blue Dart Express Limited, Notes C(ii), Page 7, available at 

http://www.nseprimeir.com/z_BlueDart/files/Bluedart_RelatedPartyDisclosures_final.pdf 
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 Clause 49(VII)(E) of Listing Agreement 
11

Section 177(4)(iv) of Companies Act, 2013; See also Clause 49(VII)(D) of Listing Agreement 



 

 

amended provisions of Listing Agreement may also grant omnibus approval for RPTs proposed 

to be entered into by the company subject to prescribed conditions.
12

  

SEBI has weakened its materiality edges for shareholder’s approval. In the amendments made in 

the Clause 49 of the Listing Agreement
13

, SEBI characterized ‘material’ to incorporate exchange 

surpassing 5% of yearly turnover or 25% of net worth. SEBI has uprooted the net worth 

prerequisite and expanded the turnover to 10%. This deciphers into lesser number of RPTs going 

to shareholders for support. 

RELATED PARTY: DEFINITION 

Parties are considered to be related if one party is in a position to exercise effective control over 

the other party or exercise significant influence over the other party in making financial or 

operating decisions.
14

 Whereas Companies Act defines “related party”, with reference to a 

company, to include a director or key managerial personnel along with their relatives or a firm in 

which either of them is a partner. It further includes a private company in which the director or 

manager is a member or director or a public company in which the director or manager is a 

director or holds along with his relatives, more than two percent of its paid-up share capital. If 

BOD, MD or managers of some other body corporate are accustomed to act in accordance with 

the advice, direction or instructions of a director or manager or if they themselves are 

accustomed to act on someone else’s advice and direction, such other person, provided that the 

advice, directions or instructions was not rendered in a professional capacity, shall also be 

regarded as a related party.
15

 Related parties can also be a company which is a holding, 

subsidiary or associate company of the company in question or subsidiary of a holding company 

to which it is also a subsidiary.
16 

Term ‘related party’ was nowhere defined under the former Act, whereas definition of term 

‘relative’ still remains the same as was in the former act. Related party, as originally proposed by 

SEBI in the revised Clause 49(VII) (B) of Listing Agreement, had a very wide definition as 

compared to that in the Companies Act. Rule based definitions offer degree to take after the law 
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 Clause 49(VII)(D) of Listing Agreement (as amended on September, 2014) 
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 Clause 49(VII)(C) of Listing Agreement (as amended on September, 2014) 
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 Section 166(ii) of Companies Act, 2013 
16

Section 2(76) of Companies Act, 2013 



 

 

in letter while executing soul behind the law. However, the same has now been aligned with 

definitions laid down in Companies Act and Accounting Standards.  

COMPANIES ACT, 2013 VIS-À-VIS COMPANIES ACT, 1956 

RPTs are common to any form of business regardless of borders between nations. It has been in 

practice since decades and it would be misleading to state that such transactions are common 

only in family owned businesses. Such transaction may however sometimes lead to situations in 

which funds are tunneled out of the company into another entity which is a related party or result 

in situations in which a business opportunity is lost to the detriment of the interests of the 

company and its shareholders.
17

 Law does not prohibit such transactions but put in place checks 

and balances such as requirement of disclosure and statutory approval.
18

 

Companies Act, 2013 can be regarded as a step ahead in curbing undesirable practices relating to 

RPTs as it relatively covers more aspects of it than the former Act.  Following are the changes 

introduced under the new Act to bring out the brighter side of RPTs and to promote such 

transactions in the course of business. 

a) Requirement of prior approval of Central Government in cases of a company having 

paid-up share capital not less than rupees one crore
19

 has been done away with. In fact 

interference of Central Government in any form has been eliminated under the new Act. 

b) Transactions covered under the former Act were relatively few
20

 whereas the new Act 

has diligently covered almost all aspects of business under seven different heads.
21

 

c) Central Govt.’s approval required beyond certain prescribed threshold has been 

substituted with special resolution with revised threshold limits. Under the provisions of 

the new Act, threshold is based on value of transaction rather than paid up capital, which 

                                                           
17

Pratip KAR, Related Party Transactions and Effective Governance How it works in practice in India, Asia 

Roundtable on Corporate Governance, OECD, New Delhi (25-26 October, 2010), pg. 3, available at 

http://www.ifc.org/wps/wcm/connect/ec745f0048a7e74daaf7ef6060ad5911/46435512.pdf?MOD=AJPERES 
18

Ibid. 
19

 Proviso of Section 297(1) of Companies Act, 1956 
20

 Section 297(1) of Companies Act, 1956 
21

 Section 188(1) of the Companies Act, 2013 



 

 

in most of the cases is value exceeding 10% of the turnover of the company or rupees 100 

crores, whichever is lower.
22

 

d) Term ‘related party’ is nowhere defined under the former Act, whereas it has be 

introduced under the Companies Act under Section 2(76). 

e) Exceptions in case of RPTs allowed under former Act
23

 made it difficult to identify an 

abusive form of RPT. Thus, under the new Act, exceptions have been allowed on arm’s 

length basis and not on the basis of prevailing market prices.
24

 

f) No provisions regarding prior approval of RPTs or subsequent modifications thereto by 

the Audit Committee was there in the former Act, which is now prescribed under Section 

177(4)(iv) of the new Act. 

g) Gravity of punishments to be awarded in cases of non-disclosure by directors or any other 

employee of the company has been revised to establish an even stricter regime. 

OTHER REGULATIONS 

New class of related parties has been added to the definition thereof given under the Companies 

Act by virtue of revision and subsequent amendments to the Listing Agreement. Related party 

now has been defined under the listing agreement is inclusive of its definition under both 

Companies Act, 2013 as well as Accounting Standards (AS) 18.
25

 

Further Clause 49 of the Listing Agreement has been amended to require all companies to 

formulate a policy on materiality of RPTs and also on dealing with them.
26

 Audit committee now 

have been vested with a new power to grant omnibus approval for RPTs proposed to be entered 

into by the company subject to certain prescribed conditions.
27

 

                                                           
22

 First proviso of Section 188 of Companies Act, 2013 read with Rule 15(3) of the Companies (Meetings of Board 

and its Powers) Rules, 2014 (as amended on 14
th

 August, 2014) 
23

 Section 297(2) of Companies Act, 1956 
24

 Proviso 3 of Section 188 of Companies Act, 2013 
25

 Clause 49(VII)(B) of Listing Agreement 
26

Supra 5 
27

Supra 8 



 

 

INSIDER TRADING REGULATIONS 

Around the world one of the most commonly heard complaints about corporate behavior relates 

to RPTs by corporate insiders that can either be management, directors or controlling entities or 

shareholders. The OECD’s Asian Roundtable has identified them as a major issue (OECD, 2009) 

and so have the Corporate Governance Roundtables in Latin America (OECD, 2003).
28

 

When Insider Trading is committed by director, senior executive or bloc shareholder with 

privileged access to non-public price sensitive information, it falls within the realm of corporate 

governance.
29

 It is a particular type of related-party transaction in which shareholders are 

disadvantaged to the private benefit of the investors.
30

 

Tracking down RPTs in itself was not challenging enough, that spotting insider trading too is in 

the list now. Owing to the new regulatory changes in the SEBI’s insider trading regulations an 

immediate relative of connected persons or a holding or associate or subsidiary company, inter 

alia, has been included within the definition of connected persons and shall be presumed to be so 

unless the contrary is established.
31

 Under the new system, the meaning of "Insider" has been 

extended to incorporate persons associated on the premise of being in any contractual, fiduciary 

or job relationship that permits such individuals access to unpublished price sensitive 

information. The definition will likewise bring into its ambit persons who may not apparently 

possess any position in an organization, but rather are in standard touch with the organization 

and its officers who are included aware of present circumstances of operations. This not only 

adds on to their compliance difficulties but also put them under scanner every time they enter 

into a transaction with the aforementioned connected persons. Thus, a related party is now well 

covered within the definition of insider by virtue of being a connected person. 

                                                           
28

 OECD (2012), Related Party Transactions and Minority Shareholder Rights, OECD Publishing, Page 20, Para 1, 

available at http://www.oecd.org/daf/ca/50089215.pdf 
29

 Corporate Governance in Development, The Experiences of Brazil, Chile, India and South Africa, OECD 

Development Centre, 2003, Page 199, available at 

https://books.google.co.in/books?id=Sbi6DrzTHlEC&pg=PA199&lpg=PA199&dq=%22shareholder+with+privileg

ed+access+to+non-public+price+sensitive%22&source=bl&ots=Ay-

1fSFvhA&sig=GhS2RAhc1J6AP2Q4D9aNljZQoIo&hl=en&sa=X&ved=0ahUKEwjXmtCLoJ_LAhVECY4KHZyi
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 Regulation 2(d)(ii) of SEBI (Prohibition of Insider Trading) Regulations, 2015 



 

 

Soul of both RPTs and insider trading regulations are mandatory disclosures to be made by 

interested parties or connected persons as the case may be.  However, the likelihood of 

suppressing the information or deliberate non-compliance to the disclosure is more in case of an 

RPT than any other regular transaction in the ordinary course of business. 

Sometimes, no price is charged in a RPT, for example, free provision of management services 

and the extension of free credit on a debt.
32

But the resulting accounting measures may not 

always present what they are expected to represent. Thus, a related party relationship could have 

an effect on the financial position and operating results of the reporting enterprise.
33

 

In order to eliminate too many checks over a proposed RPT, the new regulation on insider 

trading
34

, has laid down certain conditions under which unpublished price sensitive information 

can be communicated to or accessed by the other party. It states that in transactions that do not 

entail an open offer obligation under takeover regulation, provided they are in the best interests 

of the company, communication of unpublished price sensitive information can be permitted. 

However, it also requires the company to disseminate the aforesaid information in the market at 

least two days prior to the proposed transaction.
35

 Also, no specific guidelines on how to judge 

the best interest of the company have been provided leaving a scope for the companies to 

interpret it in any manner suiting their interests. On top of it, mere two days window to 

disseminate the information in the open market seems to be pointless. 

CONCLUSION 

Related Party Transactions, where on one hand facilitate smooth and effective functioning of the 

business, on the other the incidents cited in the past unveils a different story altogether. 

Management, often with an objective to confine the company’s capital in limited hands, enters 

into arrangements which allow them to float the capital amongst themselves. Such transactions 

may however sometimes lead to situations in which funds are tunneled out of the company into 

another entity which is a related party or result in situations in which a business opportunity is 
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 Accounting Standards (AS), Related Party disclosures, Para 16, pg. 278, available at 

http://www.mca.gov.in/Ministry/notification/pdf/AS_18.pdf 
33

 Accounting Standards (AS), Related Party disclosures, Para 16, pg. 278, available at 
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lost to the detriment of the interests of the company and its shareholders. Law does not prohibit 

such transactions but put in place checks and balances such as requirement of disclosure and 

statutory approval. In approving RPTs, great emphasis has been placed on shareholders 

participation. 

The Companies Act does not state anything on exception to government organizations in 

instances of RPT. Whereas, in the amendment made by SEBI in the Clause 49 of the Listing 

Agreement heralds another change with respect to exchanges between two government 

companies or between a holding company and its subsidiary-both have been exempted from the 

prerequisite of prior audit board approbation and special shareholder resolution. Amendments 

made by SEBI to expand the scope of RPT invite room for interpretation issues and disputes as 

compared to the Companies Act which is more streamlined and clear. 

In the light of the SEBI’s regulation of Insider Trading and Takeover, one of major concerns is to 

identify an abusive transaction. Both these regulations along with other legislations viz. 

Companies Act, Listing Agreement and Accounting Standard, establish a stringent disclosure 

regime allowing companies to seek the benefits of RPTs in a controlled and regulated manner. 



PUBLIC PRIVATE PARTNERSHIPS IN THE INDIAN RAILWAYS 

RISHAB BAJPAI* 

INTRODUCTION 

A public–private partnership is a government service or private business venture that is 

funded and operated through a partnership of government and one or more private sector 

companies.
1
 

The Government of India defines a PPP as "a partnership between a public sector entity and a 

private sector entity which is a legal entity in which 51% or more of equity is with the private 

partner/s for the creation and/or management of infrastructure for public purpose for a 

specified period of time called the concession period on commercial terms and in which the 

private partner has been procured through a transparent and open procurement system."
2
 

PPP helps enable the public sector to get the efficiencies and the expertise of the private 

sector to certain services and facilities which were traditionally delivered and handled by the 

Public sector.
3
 The cost of these traditional facilities and services provided by the government 

is so high that the government has to incur heavy borrowing. These PPP are structured in 

such a way, thatthe public sector body making the capital investment does not need to 

borrow. Instead, the borrowing is incurred by the Private vehicle undertaking the project. 

Indian Railways is an Indian state-owned enterprise, owned and operated by the Government 

of India through the Ministry of Railways.
4
It is one of the world's largest rail networks, under 

a single management, operating over a route length of 65,436 km runing 12,617 trains to 

carry over 23 million passengers per day connecting more than 7,172 stations. It is ranked as 

world's seventh largest employer, by number of employees, with over 1.3 million 

employees.
5
 In 2014-2015, Indian Railways had revenues of USD17 billion from freight and 
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USD6.4 billion from passenger tickets.
6
It is estimated that the Indian Railway will touch the 

revenue of USD44.5 billion by 2020.
7
 

The Ministry of Railways is the nodal authority for the development and maintenance of rail 

transportation in India. The ministry makespolicies and looks after the overall functioning of 

the department and its various heads. Indian Railways, overseen by the ministry, is a 

departmental undertaking of the Government of India, which owns and operates India's rail 

transport. Indian Railways is operating in the core sector of the economy. The investment 

requirement to expand, modernise and strengthen the network of railways is considerably 

large. To get the requisite funds for this investment, theMinistryis trying to lure private 

capital which would work as a catalyst for the construction of a proper infrastructure. To 

achieve its objectives, it has formulated various PPP investment models to be implemented to 

the existing as well as future projects. 

ISSUES 

The most vital part of any public private partnership is the concession agreement between the 

relevant public sector authority and the private sector entity proposing to execute the project 

which is normally a special purpose vehicle.
8
 

Traditionally, India’s planning commission has been developing and recommending standard 

concession agreements for other sectors in the infrastructure field. The Ministry of Railways 

analyses each concession agreement on a case to case basis which leads to a substantial time 

being spent on negotiation and finalising the concession agreement.
9
This leads to a 

considerable delay in the process. Plans to develop a model concession agreement are taking 

places in the Ministry and any agreement to give the Private sector a right to own, build, 

design, finance, and transfer assets and operate them needs to find the current balance in 

allocation of rewards and risks between the Government and the Private Sector.
10
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Depending on the model of private investment, the Ministry of Railways grants either direct 

permission or goes in for competitive bidding for award of concession.
11

 

In December 2014, the Railway Ministry announced its decision to give Indian Railways the 

permission to float tenders for 20 projects estimated at about USD 15 billion for private 

investment under the PPP model.
12

 

As part of the railways modernisation scheme, the government has outlined certain guidelines 

for PPP projects in this sector.
13

 These include, reviewing and recommending actionable and 

prospective Public-Private Partnership models for Railways in various areas to attract 

investment for win-win partnerships; evaluating and understanding contemporary approaches 

and suggesting solutions to fix hold up situations.; highlighting lessons learned from other 

infrastructure sectors and related projects in India and abroad to attract the latest technology 

and investment.
14

 

Indian Railways has undertaken more than 20 projects worth Rs. 14,000 crore during the 12th 

Five year Plan (2012-17), including those for enhancing port connectivity, electrifying its 

network, laying new lines and doubling the existing ones under PPP model.
15

 

On 15
th

 July, 2015, India’s first railway-line built under PPP model was inaugurated in 

Gujarat.
16

 

The railways has introduced a Public Private Partnership cell which functions as an internal 

group for consultation and as an advisory committee within the Board in all matters involving 

Public Private Partnership. In order to discharge these responsibilities, the PPP cell would 

consult a panel of standing consultants. The PPP cell would render assistance in the nature of 
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development of standardised procedure and also provide panel of standing consultants for 

discussing PPP matters in the Indian Railways.
17

 

 

On December 5
th

 2015, the railway minister unveiled plans to redevelop 400 railways 

stations. This project was piped to be the biggest PPP project ever undertaken.
18

 

The investment needed to develop and build India's railway network are significant and 

without constant support from the Government, by way of mitigation of risks outside the 

control of the private sector, it would be difficult for the private sector alone to bear the risk. 

Anticipated ridership levels or throughput volumes at various pricing points need to be 

carefully examined in assessing whether or not it would create enough revenue to pay more 

than the cost of equity as well as the debt charge incurred. 

Other risks that should be considered are the risks of Externalities such as other modes of 

transportation. If the cost of travelling in a train is more than the cost of travelling by air, 

passengers would generally prefer to travel by air due to its less travel time advantage. 

SUGGESTIONS 

The concession agreement between the Public body and the Private sector entity should 

allocate the responsibility of collecting revenues to one of the parties which would normally 

be the Public body, in this case the Indian Railways. However the Government needs to 

ensure that a fair allocation of revenues is done with the Private body so that it achieves a 

return on equity too along with the cost of financing. The agreement would need to clarify the 

owner of assets before and after completion of the project and what payments if any, need to 

be made. Further, it should also be clarified that to what extent the assets of the Government 

could be leased to complete the project and should be ensured that the terms and conditions 

are in consistence with the concession agreement. 

If the need arises for allocation of land, the burden should be borne by the Government and 

the terms and conditions should be stated in the Concession agreement. Another important 
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clause of the Concession agreement should be the allocation of risk in the case of termination 

of events. The future course of action in case the Private entity fails to complete its duty or 

the government fails to discharge its obligations or a change in the law in force which might 

lead to a change in circumstances or an event of force majeure should be pre decided in the 

agreement. Normally any termination should necessitate the Government to pay out the 

Private entity a sum that would provide a return on equity and also discharge the debt costs as 

this would help in finding future lenders for the project. Generally, these clauses are the most 

difficult to negotiate. 

CONCLUSION 

The conditions of the Concession agreement would be contingent from project to project 

based on the nature and circumstances of the project and whether it relates to the construction 

of ancillary services or ancillary facilities or whether it relates to tracks or other tools of 

signalling and maintenance. 

Government support should be given in the event wherein, risks such as estimated revenues 

do not materialize in accordance with the projected estimates of the scheme. 

 It is these economic considerations that essentially determine the success or failure of any 

project. Moreover, the importance of a proper research and analysis cannot be over 

emphasized in infrastructure projects of such big proportions. 

 



PUBLIC- PRIVATE PARTNERSHIPS IN HYBRID ANNUITY PROJECTS FOR HIGHWAY 

DEVELOPMENT IN INDIA 

DIVIANGNA GARG* 

INTRODUCTION 

The Government of India launched the National Highway Development Programme in 1998 

to upgrade, restore and broaden the national highways of the country.
1
 This programme, 

comprising of seven phases, is still under implementation and is managed by the National 

Highways Authority of India (NHAI).
2
 NHAI constructs many of these highways through 

Public Private Partnerships (PPPs) for which it releases Model Concession Agreements 

(MCA). MCA is a ready-to-use contract to be entered between NHAI and the shortlisted 

developer, called the Concessionaire that facilitates the process of negotiation while ensuring 

uniformity in different PPP project agreements.
3
 The MCA addresses issues such as the 

parties’ obligations, allocation of risk, financial support from the Government, force majeure 

and termination.  

NHAI on 24
th

 of November, 2015, notified a new MCA titled ‘Hybrid Annuity Projects’ for 

highway development in India.
4
With this model, the Government seeks to address some 

challenges faced by traditional PPP models in the roads sector such as the Build, Operate, 

Transfer (BOT) and Engineering, Procurement and Construction (EPC) models.
5
 

INFRASTRUCTURE SECTOR IN INDIA 

The 12
th

Economic Plan of India (2012-2017) projects an investment of Rs. 55.75 lakh crore 

in infrastructure during the Plan period, 50% of which is to be achieved through private 

investment.
6
For this, the Plan adopts a strategy of encouraging higher private investment, 

directly and through PPPs. However, experience in the first 3 years of the Plan suggests that 
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there has been a significant downward trend in private infrastructure investment.
7
As per the 

World Economic Forum Global Competitiveness Report 2014, India ranks 85 out of 144 

countries in terms of infrastructure quality with ‘inadequate supply of infrastructure’ listed as 

the most difficult factor in doing business.
8
 

CHALLENGES FACED BY TRADITIONAL PPP MODELS 

In India, road projects have traditionally been awarded via one of the 3 models released by 

NHAI: BOT-Annuity, BOT-Toll and EPC.
9
Under the BOT model, the developer shoulders 

the entire risk of project financing, construction and operation. NHAI does not share the 

project cost and is responsible for land acquisition and securing all mandatory clearances.
10

 In 

the BOT-Toll model, the developer collects toll from road users while in the BOT-Annuity 

model, the developer gets biannual fixed payments from NHAI during the concession period. 

Generally, the annuity model is adopted on road belts where toll collection would be 

negligible or not lucrative enough. The annuity model is usually adopted on stretches where 

no toll is collected from highway users, or when the toll collection is not remunerative 

enough, and therefore private entrepreneurship in unlikely to materialize.
11

 In the EPC model, 

the entire risk of the project is borne by NHAI, while no private developer is involved in the 

operations of the highway and bears only the construction risk. The financial outgo of NHAI 

is the highest in this mode.
12

 

In the recent past, there have been suggestions from various quarters to provide an alternative 

to the user-charge based BOT model, particularly for projects where user-charges cannot 

sustain the required private investment.
13

Authorities, on the other hand, prefer the BOT 

model as it requires lower capital outlay for them; but bitten by delays, toll revenue issues 

and poor cash flows, developers are shy to bid on BOT projects and prefer the EPC model 
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with no financial risks to take.
14

 Data from India Ratings shows that from nearly an all-BOT 

road model during 2008-09 and 2012-13, the share of BOT dipped below 15% in 2013-14 

and 2014-15.
15

Over 20 road projects worth more than Rs. 22,000 crore failed to draw bidders 

in 2014-15.
16

 

OVERVIEW OF THE HYBRID ANNUITY MODEL 

In light of the above mentioned, NHAI released the HAM model which seeks to address the 

following key issues
17

- (i) financing/poor cash flows; (ii) site handover; (iii) termination and 

(iv) security to lenders. 

The hybrid model, as the name suggests, has features of both EPC and BOT formats, with the 

government and the private companies sharing the total project cost in the ratio of 40:60 

respectively.
18

 However, unlike EPC model, the project is partly financed by the 

Concessionaire and unlike the BOT model, upfront grant of 40% of the project cost is 

payable to the Concessionaire in the construction period itself.
19

 The Government shoulders 

the responsibility of revenue collection through toll which it pays to the Concessionaire over 

the concession period in biannual equated installments. The Concessionaire does not have the 

right to collect user fee/toll. The traffic risk therefore, is not passed onto the developer, thus 

encouraging more participation from private players. The Government hopes to award 12 

national highway projects aggregating 576 km, during financial year 2016 and another 15 

projects aggregating 1,105 km for financial year 2017 using this model.
20

 

FINANCING/CASH FLOWS 

40% of the adjusted project cost is payable by NHAI to the Concessionaire in 5 equal 

installments of 8% each during the construction period. This reduces the financial burden 
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onthe Concessionaire during project implementation phase and eases cash flows, thus 

encouraging lower bids. This certainty of cash flows also provides greater comfort to the 

lenders in financing the project.
21

 Compared to EPC projects, the shift to HAM also eases 

upfront payment pressure on NHAI, enhances project viability for projects not viable on toll 

and reduces NHAI’s deferred annuity liability while minimizing pre-emption of future 

budgetary resources. 

So far, the inflation risk accompanied with the project was borne by the Concessionaire, who 

in turn bid high assuming the worst case for inflation.
22

 As a result, the annuity amount the 

Government had to pay was also higher. Now, the project cost under HAM is adjusted on a 

monthly basis to reflect the variation in price index. To neutralize inflation, interest is payable 

based on the applicable bank rate plus 3%. This lowers annuity payments and borrowings as 

well as inflation risk borne by the developers.
23

 

Moreover, all the expenses relating to operation and maintenance of the project are borne by 

the Concessionaire and NHAI provides financial support in the form of biannual payments 

for this purpose which is to be specified as a percentage of the project cost. 

SITE HANDOVER 

Usually, projects face inordinate delays due to issues in acquiring land and getting other 

clearances. Nearly 50% of all under-construction projects are estimated to be stuck; some 15 

projects of 1,150 km have missed their completion timeline by over 30 months. Others, such 

as the Solapur-Bijapur project taken up by Sadhav, had to be terminated due to issues in 

clearances and land acquisition.
24

 India Ratings estimates that losses can be as high as Rs. 

125 crore for a one-year delay for a 100-km project.
25

 

In HAM,NHAI needs to obtain possession of at least 80% of the project site by an appointed 

date as opposed to a 50% requirement earlier.HAM also doubles the amount of damages 

payable by NHAI to the Concessionaire in case of delay in grant of right of way. 
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TERMINATION 

One of the major contributions of this model has been the provision for deemed termination 

of projects that do not progress even after a year of the date of signing the agreement. Almost 

half the projects awarded between 2011 and 2013 had to be terminated because of delays in 

land acquisition and other clearances and to boot the termination process was complex and 

painful, taking more than two years in half the instances.
26

 In this backdrop, deemed 

termination of projects is a huge relief for the developers. 

Termination payments payable by NHAI to the Concessionaire, when applicable, were 

computed based on the total project cost which was the lower of- (i) actual capital cost of the 

project upon completion or (ii) total project cost as estimated by NHAI, which invariably was 

always the latter. This calculation therefore, led to loss of the Concessionaire. In HAM, 

however, termination payments are calculated based on the total project cost which is 60% of 

the adjustable bid project cost. Therefore, actual expenditure and not estimated expenditure of 

the Concessionaire has been made the basis for calculation. 

The Concessionaire can now exit the project completely 2 years after the start of commercial 

operations, as opposed to a 3 years equity lock-in period prescribed earlier.  

SECURITY TO LENDERS 

HAM creates a contractual right in favor of the Concessionaire to obtain refinancing. About 

18 projects which are over 50% complete have been identified by the Government as stuck 

for want of funds
27

 and will be able to avail refinancing. This will give a major impetus to the 

loans in this sector. 

In case of termination of the agreement due to default of the Concessionaire, the lenders can 

now recover at least a part of the debt due, if more than 40% of the project construction has 

been completed. 

CONCLUSION 

For the private sector, HAM enhances bankability of the project. It channelizes liquidity as 

40%of the project cost is recoverable within the construction period itself. Given that 
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developers would have to bring in less investment, the exposure of banks would also be much 

less. The introduction of revenue sharing model in lieu of upfront negative grant/toll 

collection by private players ensures that the windfall profit is shared among the 

Concessionaire and Government and the reduced revenue for unexpected reasons does not 

affect the Concessionaire much. 

Given that, by and large, the impediment to projects is mainly due to delayed availability of 

site for construction, insisting on 80% availability of project site on the appointed date, the 

HAM ensures there is no delay in projects due to site handover. 

The lenders’ risk associated with financing projects has been mitigated substantially by 

including the refinancing provision in HAM. 

All in all, by inclusion of these clauses, HAM should be able to encourage entrepreneurial 

energy of private players in taking up road projects in India. 



REVISING THE GUIDELINES ON EXTERNAL COMMERCIAL BORROWINGS 

DEEPTI BAJPAI & SHAURYA JOSHI* 

INTRODUCTION 

In order to attract foreign exchange inflow to India, the Reserve Bank of India (“RBI”) and 

the Government of India (“GOI”) has revised the policy framework on External Commercial 

Borrowings (“ECB”).1 A new framework2 (“Circular”) was provided by RBI to effectuate 

the same.3 The Circular provides a less stringent ECB regime in India in order to facilitate 

foreign exchange borrowings in the Indian markets by enumerating more permitted lenders 

and increased duration of borrowing, along with other relaxations.  

ECBs are commercial loans availed by permitted resident borrowers from recognised non-

resident lenders and may be availed from any permitted lender in any freely convertible 

foreign currency or in Indian Rupees (“INR”). The RBIannually provides a framework on 

ECB in the Master Circular on External Commercial Borrowings and Trade Credits.4 

ECBs are divided into three groups ("Tracks") on the basis of Minimum Average Maturity 

("MAM"). It provides that ECBs can be either Foreign Currency Denominated ECB or INR 

Denominated ECB, wherein INR denominated ECB will fall under Track III and Foreign 

Denominated ECB under Track I (Medium Term) and Track II (Long Term) ECB.Tracks I 

and III will have a MAM of 5 years where the ECB availed is in excess of USD $50 

millionand of 3 years in other cases. Track II involves long term investment, having MAM of 

10 years irrespective of the amount.5 

ELIGIBLE BORROWERS 

It provides for classes of eligible borrowers. Under Track I, the list of eligible borrowing 

entities includes companies in manufacturing, software development, shipping, airlines, units 
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in SEZs and PSUs such as Small Industries Development Bank of India and Exim Bank. 

Track II prescribesadditional borrowers along with Track I borrowers including companies in 

infrastructure, holding companies, core investment companies, Real Estate Investment Trusts 

and Infrastructure Investment Trusts. Additionally, Track III includes companies engaged in 

miscellaneous services such as R&D, training, logistics services, infrastructure support, 

NBFCs, non-profit companies, societies, trusts and developers of SEZ's and National 

Manufacturing and Investment Zones may raise INR denominated Track III ECB. Further, 

overseas branches or subsidiaries of Indian banks are not permitted to raise Track III 

ECB.6The Circular has aligned the list of infrastructure entities eligible for ECB with the 

harmonised list issued by the GOI.7 

RECOGNISED LENDERS 

The Circular provides an expanded list of Recognised Lenders to facilitate longer term ECBs 

inflows to the country. Overseas long term investors such as prudentially regulated financial 

entities, pension funds, insurance companies, sovereign wealth funds, financial institutions 

located in International Financial Services Centres in India are now recognized under the 

guidelines. However, it is pertinent to note that overseas branches/subsidiaries of Indian 

banks are allowed to raise Track I ECB only.8 

ALL-IN-COST 

The scope of All-in-Cost has been widenedto include guarantee fees. Track I ECB having 

average maturity of 3-5 years shall have all-in-cost ceiling of 300 bps over the 6-month 

LIBOR. Track I ECB with average maturity of above 5 years requires 450 bps over the 6-

month LIBOR.9The Circular also provides a reduction of 50 bps for Track I ECBs as 

compared to earlier circular. The maximum spread over the bench mark for Track II ECB 

shall be 500 basis points per annum. The penal interest for breach of covenants shall not be 

more than 2% over and above contracted interest rate for Track I and Track II ECBs. Under 

Track III ECBs all-in-cost has to be in line with the market conditions.10 
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END USES 

Track I ECB proceeds can now be used for general corporate purpose for a MAM of 5 

years.11 Such ECBs can be raised from direct equity holder (25%)/ indirect equity holder 

(minimum 51%) or from a group company (having common overseas parent). The earlier 

circular prescribed a MAM of 7 years.ECBs for the purposes of import of second hand goods 

as per the Director General of Foreign Trade guidelines will be considered under the approval 

route.  The Track I ECBs issued by shipping and airline companies can only be issued for 

import of vessels and aircraft, respectively.  

Track II and Track III ECBs proceeds can be used for all purposes (including general 

corporate purposes and repayment of rupee loans). The exceptions provided include real 

estate activities, investing in capital market, domestic equity investment, on-lending to other 

entities with any of the above objectives and purchase of land.12 

MODES OF RAISING ECBS 

There are two modes for raising ECB i.e. the Automatic Route and the Approval Route. The 

Circular has simplified the individual sectoral caps for raising ECB under the Automatic 

Route.  While the infrastructure, manufacture and software sectors remain unaffected, the 

sectoral caps have been increased for microfinance. A broad residuary sectoral cap of USD$ 

500 million has been incorporated. Thus, under the Automatic Route, borrowers are now 

eligible to raise ECB up to a sectoral cap of USD $750 million in infrastructure and 

manufacturing, USD $200 million in software development, USD$ 100 million in 

microfinance and USD $500 million in other sectors.
13

Any ECB more exceeding these caps 

can only be raised under the Approval Route. Further, ECB by way of foreign currency 

exchangeable bonds can only be availed under the approval route.14It also clarifies that these 

limits are separate from the limits allowed for issuance of INR denominated bonds overseas 

under extant RBI guidelines.15 

                                                           
11See Clause C.5, Circular. 
12Id. 
13See Clause C.6.i, Circular.  
14See Clause C.6.ii, Circular.  
15See Clause C. 6. iii, Circular.  



MISCELLANEOUS CHANGES 

ECB framework permitted prepayment of up to USD$ 500 million of an ECB loan. The 

Circular has done away with this limit. Prepayment of the whole of the ECB irrespective of 

the amount, may now be permitted by an AD Category-I Bank.
16

 ECB proceeds raised abroad 

and meant for INR expenditure in India may now be parked in AD Category-I Banks in an 

unencumbered state for a period of 12 months pending utilization in the permitted end-use, 

instead of the earlier 6 months.17 While changes in currency of ECB raised from one 

convertible foreign currency to any other convertible foreign currency or to INR is 

permissible under the extant framework, the Circular prohibits any change from INR to any 

foreign currency. Thus, no change in currency may be availed in respect of INR denominated 

Track III ECB. Significantly, the Circular also provides that in the case of Track III i.e. INR 

denominated ECB, the currency risks shall be borne by the overseas lender.18 While these 

may encourage borrowers to attempt to raise ECB in INR, given the fact that no currency 

change is permitted, overseas lenders may be unwilling to assume such risks keeping in mind 

the perceived volatility in India's political landscape. 

Issuing fresh ECBs for part refinance is allowed under the Circular subject to certain 

conditions.19 Such issue shall only be made if there is no reduction in residual maturity of the 

ECB and fresh ECB has a lower all-in-cost.
20

 Change of designated AD Bank by the ECB 

borrower is allowed. This is subject to NOC from existing AD bank (without any requirement 

of undertaking any due diligence).21 Details about ECB issues shall be put up on RBI’s 

website on a monthly basis.
22

Borrowing entities that are going through the process of 

Corporate Debt Restructuring (“CDR”) under the Joint Lender Forum (“JLF”) mechanism 

are now permitted to raise ECB with the permission of the JLF / CDR Committee.23
 

CONCLUSION 

The revised ECB framework provides a more liberal approach, with less restrictions on end 

uses, higher all-in-cost ceiling among other benefits for long term foreign currency 

borrowings as the extended term makes repayments more sustainable and also minimizes 

                                                           
16See Clause F.18.vii, Circular.  
17See Clause C.13.ii, Circular.  
18See Clause C.7.ii, Circular.  
19See Clause F.18. xii, Circular.  
20See Clause F.19, Circular.  
21SeeClause F.18.iii, Circular.. 
22See Clause C.7, Circular.  
23See Clause H.21, Circular.  



roll-over risks for the borrower. A relaxed regime for INR ECBs by providing that the 

currency risk is to be borne by the lender is a step to ease investments. Inclusion of long-term 

lenders, such as, Insurance Companies, Pension Funds, Sovereign Wealth Funds under the 

category of overseas lenders and less end-use restrictions applicable in case of long-term 

ECB and INR denominated ECB along with alignment of the list of infrastructure entities 

eligible for ECB with the Harmonized List provides much needed clarity, tosimplify the law 

and encourage long term investments and fund raising in the country.  

 

 


