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BANKING AT THE CROSS-ROADS OF DISRUPTION 

 

The Centre for Competition Law and Policy (CCLP) and the Centre for Studies in Banking and Finance 

(CSBF) in consistency with their laid objectives, have been working on various projects and foraying into 

contemporary issues through research works, article-publication, doctrinal studies, seminar organizations, lecture 

deliveries, etc. In the spirit to promote inter-disciplinary research and academic discussion, the Centers are 

organizing a one-day panel discussion on the theme, “BANKING SECTOR AT THE CROSS-ROADS OF DISRUPTION: 

COMPETITION LAW PERSPECTIVE”. The Panel Discussion is to be held on the March 30, 2019 at National Law 

University, Jodhpur.  

 

STRUCTURE OF THE PANEL DISCUSSION 

The panel discussion will be divided into two sessions with respective panelists, drawing from a diverse pool of 

academics, regulators and practitioners on the following themes:  

 

Panel I - Competition Law in the Banking Sector 

 

a) Cusp of Consolidation: Competition Scrutiny of Bank Mergers  

As reforms in the banking sector continue to gather speed, beginning with the merger of state-owned banks, there 

arise major imperatives for banking sector with respect to competition laws. Notwithstanding the fact that 

reconstitution, transfer and amalgamation of nationalised banks is exempt from the Merger Control scrutiny of the 

CCI, the banking sector has invariably witnessed consolidation. Much of the consolidation in banks can be explained 

by technology, marketing and regulatory compliance which have made the break point for achieving maximum 

efficiency difficult. In this backdrop, the need for a realistic approach to competitive analysis of bank mergers calls 

for a joint action by the RBI and CCI to reduce regulatory burdens and increase efficiency in the banking industry. 

The RBI’s prudential regulation is explained by rules that limit risk-taking of banks, ensuring safety of depositors’ 

funds and stability of the financial sector. On the other hand, CCI’s regulation ensures that M&As in banks are not 

motivated by the desire to collude and make excessive profits at the expense of customers or to squeeze other 

players out of the market through abusive practices. The global approach in this regard has been scrutiny of bank 

mergers by competition regulators so that banks compete amongst themselves for customers by offering the best 

terms, lower interest rates on loans and higher interest rates on deposits and securities. Whether India moving in 
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opposite direction from the global approach benefits the economy or is there real head-space for both the RBI and 

CCI to exercise expertise and not exemptions, remains to be seen. The same shall be analyzed and discussed by the 

panelists.  

b) Fintech: A Driver of ‘Competition’ in the Banking Industry  

Banking is currently experiencing gales of creative destruction. The financial technology [“Fintech”] encompasses 

continuous waves of digital innovation affecting the financial sector in all its components. The most recent wave of 

Fintech companies are not just banks but outside entities which plug technological holes that banks have not yet 

addressed, by way of artificial intelligence, cloud computing and distributed ledger technology. Fintech while 

interacting with the banks to create extra value for them, is also a competitor to banks. In the electronic banking 

eco-system there are front ends and applications to existing payments systems or debit card systems. For instance, a 

customer may have an SBI debit-card and Airtel Payments Bank account, so both must work together. After 

working out interoperability and industry standardization, banks and Fintech will subsequently compete with one 

another, which creates a highly nuanced relationship. Apart from the collaborative head-room for agreements 

between traditional banks and Fintech, there is a tightrope to be walked between innovation and regulation. At times 

banks may feel they are at a competitive disadvantage, because Fintech entities often are not regulated to the same 

degree. In this light, the panel shall discuss the need for recalibration to address the future challenges which are 

unique to this sector.  

c) Delineation of relevant market in cases involving the service of providing particular loans  

A debate arises with respect to the CCI’s decisional practice in cases involving lending services. For instance, in the 

Indiabull’s case, the CCI defined the relevant product market to include home loans offered by both banking-

institutions and non-banking financial corporations [“NBFCs”]. The Panel will discuss whether loans offered by 

NBFCs constitute a part of the same relevant market as that of banks. 

 

Panel II – Recent Trends in Competition Law 

a) A Review of Competition Jurisprudence in 2018:  

The year 2018 has seen multiple changes and developments in the Indian competition regime. The panel shall 

discuss: 

• The Supreme Court’s decision in the case of CCI v. Bharti Airtel Ltd. & Ors. wherein it held that TRAI shall 

exercise jurisdiction on telecom matters before CCI can scrutinise the same; 
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• The Supreme Court’s decision in the case of Rajasthan Cylinders v. Union of India wherein it held that an 

enterprise cannot be in violation of the Competition Act, 2002 when prevailing market conditions are themselves 

not conducive to a competitive market;  

• CCI’s approach towards various instances of the offence of gun-jumping under Section 43A of the Competition 

Act, 2002. For instance, its decision to penalise Ultratech Cement Ltd. and consider as a mitigating circumstance in 

the case of Telenor.  

• CCI’s decision in favour of cab aggregators (Ola & Uber) while observing the effect of common shareholdings in 

rival entities; and  

• CCI’s decision in favour of Flipkart and Amazon in All India Online Vendors Association v. Flipkart India Private 

Limited & Ors., dismissing the allegations of unfair trade practices.  

b) Big data and competition law:   

Big data refers to the massive amounts of data held by large corporations through the medium of the internet. Most 

corporations use this data to make better commercial decisions, in terms of consumer demand, and predict future 

business. Big Data acts as an entry barrier for enterprises since the risks are significantly more for enterprises 

without Big Data. Quite possibly, there is concern in competition law that the buying and selling of Big Data by a 

select few enterprises is leading to these enterprises attaining a dominant position. The panel will discuss the role of 

CCI in recognizing these challenges in India where various enterprises through the growth of internet have been 

able to amass Big Data.  

c) Structural vs. Behavioural Remedies:  

CCI’s Approach Of late, in a number of combination orders, the CCI has accepted or proposed structural remedies 

in instances where the proposed combination would result in high combined market shares and an unacceptable 

increase in levels of concentration. In doing so, the CCI has not taken a ‘one size fits all’ approach but has rather 

tailored the remedies to specific circumstances. Apart from common structural remedies such as divestments, the 

CCI has also imposed behavioral remedies such as placement of chinese walls, rule of information control etc. One 

such instance of a behavioral remedy can be seen in the recently approved global merger of Bayer/Monsanto. The 

panel shall discuss how CCI has interpreted remedies, what is the general stance of the CCI on remedy imposition 

and how CCI prefers one form of remedy over the other in order to alleviate anticompetitive concerns arising out of 

a combination transaction. During the discussion, various such combination orders can be discussed.  
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d) CCI approval timelines in IBC cases:  

Various transactions stemming from Insolvency and Bankruptcy Code, 2016 [“IBC”] proceedings have required 

notification to the Competition Commission of India [“CCI”]. To its credit, the CCI (ostensibly taking into account 

the time sensitive nature of such transactions) has granted approval in a timely manner. There has been some 

debate, with respect to whether notification should be triggered at the stage of filing a Resolution Plan with the 

Resolution Professional (although the CCI has accepted notifications at this stage). The Panel shall discuss issues 

relating to the multiplicity of resolution plans in the same proceeding. Particularly, the panel may discuss whether 

notifying the CCI, prior to the approval of a resolution plan by the COC would constitute a ‘pre-mature’ filing. 

 

 

Tentative Schedule for the Panel Discussion (30th March, Saturday) 

 

Panel I 3:00 pm to 5:00 pm 

High-Tea 5:00 pm to 5:30 pm 

Panel II 5:30 pm to 7:30 pm 

 

 

 

 

 

 

 

 

 

 

 

 

 


