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ABSTRACT 
 

For the first time, a tax residency certificate requirement for claiming benefits 

under Double Taxation Avoidance Agreements was introduced by the 

Parliament in the Income Tax Act, 1961 through the Finance Act, 2012. Such 

requirement was a necessity considering the prevalent situation of treaty 

shopping; whereby, third party non-residents of contracting countries claimed 

unintended treaty benefits. However, the amendment that brought in the 

residency certificate requirement failed to consider the fundamental distinction 

between ‘avoidance’ and ‘relief’ as evolved by the courts of law. Through this 

paper, the authors seek to underscore this distinction by referring to 

interpretative tools used in taxation jurisprudence and by providing a 

comparison of the relevant amendments on the tax residency certification 

requirement. Since the parliament has failed to include the term ‘avoidance’ in 

the requirement provision, such an inadequacy is bound to create confusion and 

increase litigation. The solution to remove such inadequacy lies with the 

Legislature, since Indian courts are constrained by principles of fiscal 

interpretation. As the adage goes, prevention is better than cure, it is hoped that 

the Parliament will put the issue to rest. 
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I.INTRODUCTION 

‘Tax avoidance is legitimate whereas tax evasion is illegal’, is a fundamental concept under the 

law of taxation.1 Tax avoidance is the planning of tax liability within the framework of law in 

such a way that a tax payer has to pay minimum tax. On the other hand, tax evasion is a 

fraudulent method adopted by a tax payer, to circumvent tax laws and minimize tax liability.2 

The Income Tax Act, 1961 [“the Act”], also provides a legal recourse under Sections 90 and 

90A to avoid some tax burden in cases of double taxation. 

The case of double taxation arises when the income of a taxpayer is taxed across 

different jurisdictions on the same activity due to the application of different taxation 

principles by respective States.3 In such cases, the taxpayer may be taxed twice by the two 

countries on the same transaction which is called double taxation. Such a double taxation has 

significant impact on the trade of goods and services and affects transnational activity as it 

creates an unjust burden on the taxpayer.4 In light of this, it is important that national taxation 

                                                
1 Vodafone International Holdings B.V. v. Union of India & Anr., (2012) 6 S.C.C. 613. 
2 Mc Dowell & Company Limited v. Commercial Tax Officer, (1985) 3 S.C.R. 791; 1 ARVIND DATAR, THE LAW 
AND PRACTICE OF INCOME TAX 58 (10th ed.2014) [hereinafter DATAR]. 
3 D.P. MITTAL, INDIAN DOUBLE TAXATION AGREEMENTS AND TAX LAWS 1.84 (5th ed., 2008) [hereinafter 
MITTAL]. 
4 ASIF QURESHI &ANDREAS ZIEGLER, INTERNATIONAL ECONOMIC LAW 568 (3rd ed. 2011). 
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be aligned in such a manner so as to permit free trade of goods and services across nations,5 

since the power to tax lies with the sovereign state.6 

Double Taxation Avoidance Agreements [“DTAA”] are international agreements 

entered between the contracting countries for the avoidance of double taxation. The effect of 

these agreements depends on its enforcement for which countries generally follow two 

different schools known as monist and dualist.7Since the Constitution of India is based on the 

concept of parliamentary sovereignty, the country follows the dualist doctrine wherein an 

international agreement becomes a part of the domestic law only when it subsequently gets 

legislative approval.8The power to enter into DTAAs stems from Section 90 and Section 90A 

of the Act. However, these provisions provide a special authority to the Indian Government 

to enter into agreements for relief of tax or avoidance of tax as the need arises. This is done 

to circumvent the long-drawn process of legislative approval by the passage of a bill, through 

a notification in the Gazette of India.9 

In order to claim treaty benefits under Section 90, a Tax Residency Certificate 

[“TRC”] requirement was inserted vide an amendment through Finance Act, 

2012.10However, an ambiguity can be observed from a plain reading of Section 90(4) which 

incorporates the TRC requirement. In the case of the DTAA, a taxpayer mainly claims 

benefits by seeking relief or avoidance of tax. Here, the TRC requirement exists for claiming 

‘any relief’, and thus, the meaning of the term ‘relief’ assumes immense significance here. 

Since the Act does not provide for a definition of ‘relief’, there exists ambiguity as to the 

meaning of this phrase itself. The moot point is thus, whether the phrase ‘any relief’ includes 

the avoidance of double taxation given under Section 90(1)(b) or it only means the two types 

of reliefs provided under S.90(1)(a)(i) and S.90(1)(a)(ii). 

                                                
5 MITTAL, supra note 3, at 1.85. 
6 PETER HARRIS & DAVID OLIVER, INTERNATIONAL COMMERCIAL TAX 14 (2010). 
7 Id. § 20. 
8 ROY ROHATGI, BASIC INTERNATIONAL TAXATION 35 (2nd ed. 2007). 
9 Union of India v. Azadi Bachao Andolan, (2004) 10 S.C.C. 1 [hereinafter Azadi Bachao Andolan]. 
10 The Finance Act, No. 23 of 2012, §§ 32(b) and 33(b), Indian Curr. Cen. Leg. (2012), vol. 38 [hereinafter The 
Finance Act, No. 23]. 
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To answer this moot point, the article first addresses the evolution of TRC in India 

and the objective sought to be achieved through its introduction. Next, it moves on to the 

different issues that arose out of the introduction of TRC which necessitated the Parliament’s 

intervention through amendments and the analysis of the respective amendments. Finally, the 

article points out the inadequacy in the successive amendments through tools of 

interpretation applicable to fiscal statutes and concludes by calling for an immediate 

intervention by the Parliament. 

II.HISTORICAL BACKGROUND 

In order to grasp the logic behind the introduction of TRC, it is pertinent to delve 

into its historical evolution. TRC was introduced only recently in India, through the 

clarification issued under the India-Mauritius DTAA.11 Therein, doubts had arisen as to the 

taxability of capital gains at the hands of investors from Mauritius in Indian enterprises. 

Hence, a circular was issued by the Central Board of Direct Taxes [“CBDT”] to clarify that 

the benefits arising out of the DTAA could only be claimed once a certificate of residence is 

submitted.12 Such a certificate of residence issued by Mauritius authorities, constituted 

sufficient evidence for accepting the status of residence as well as beneficial ownership for 

applying the DTAA.13 The idea was to plug revenue leakage due to indiscriminate claiming of 

benefits under the treaty by non-residents holding beneficial ownership in companies outside 

Mauritius and thereby routing foreign money through Mauritius for tax evasion purposes.14 In 

the landmark case of Union of India v. Azadi Bachao Andolan,15 the Supreme Court upheld the 

above mentioned Circular as intra vires Section 9016 and S. 11917 of the Act, and clarified that 

                                                
11 Clarification regarding taxation of income from dividends and capital gains under the Indo-Mauritius Double Tax Avoidance 
Convention (DTAC), CBDT Circular no. 789/2000, 243 I.T.R. (St.) 57 (2000). 
12 Id. 
13 Id. 
14 Avinash Narvekar, Tax Residency Certificates: The Road Ahead for Foreign Companies in India, available at: 
http://www.internationaltaxreview.com/Article/3220765/Tax-residency-certificates-The-road-ahead-for-
foreign-companies-in-India.html (June 19, 2013) [hereinafter NARVEKAR]. 
15 Azadi Bachao Andolan, supra note 9. 
16 ‘Agreement with Foreign Countries or Specified Territories’, The Income Tax Act, No. 43 of 1961, §90, A.I.R. 
MANUAL (1961), vol. 27. 
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such TRC submission shall be sufficient evidence to claim treaty benefits under India-

Mauritius tax treaty. 

It was observed in recent times that several non-resident tax payers started claiming 

unintended tax treaty benefits under various Indian DTAAs.18 In order to curb the misuse of 

treaty benefits, certain amendments under sections 90 and 90A were introduced, whereby the 

submission of a certificate containing such particulars as prescribed by CBDT, was made a 

necessary but not a sufficient condition.19 The CBDT inserted Rule 21AB vide Income Tax 

(Twelfth Amendment) Rules, 2012, specifying certain particulars like Status, Nationality 

among others, to be included in the certificate.20 These specified particulars raised concerns in 

the minds of foreign taxpayers such as the certificate’s finality in deciding the applicability of 

the treaty, difference in format of TRC issued by other nations and the absence of provisions 

for issuance of TRC in some nations.21 These apprehensions were subsequently addressed by 

the Finance Act, 2013 amending Sections 90 & 90A and Income Tax (Eleventh Amendment) 

Rules, 2013 amending Rule 21AB.22 

The Finance Act, 2013 via an amendment to sections 90(4) and 90A(4) of the Act, 

substituted the words ‘a certificate of his being a resident’ for ‘a certificate containing such 

particulars as may be prescribed of his being a resident’.23 The requirement to submit the TRC 

in the prescribed format was deleted and any TRC obtained from its resident country 

constituted sufficient evidence for the purpose of this sub-section.24 However, other sub-

sections 90(5) and 90A(5) were added, requiring the assessee to submit such other documents 

                                                                                                                                             
17 ‘Instructions to Subordinate Authorities’, The CBDT has been conferred the power under this section to issue 
orders, instructions and directions to income tax authorities for the proper administration and execution of this 
Act., The Income Tax Act, No. 43 of 1961, § 119, A.I.R. MANUAL (1961), vol. 27 (Ind.). 
18 Memorandum of Finance Bill, 2012-13, INDIA BUDGET, 22, 
http://indiabudget.nic.in/budget2012-2013/ub2012-13/mem/mem1.pdf(last visited Aug. 26, 2016). 
19 The Finance Act, No. 23, supra note 10, at §§ 32(b) and 33(b). 
20 Income-Tax (12th Amendment) Rules, 2012, Gazette of India, part II § 3(ii) (Sept. 17, 2012) [hereinafter 
Income-Tax (12th Amendment) Rules]. 
21 Shailesh Monani et al., Tax residency certificate – An Indian perspective, 13 I.L.T. 361, 362 (2015). 
22 The Finance Act, No. 17 of 2013, §§ 23(c) and 24(c), Indian Curr. Cen. Leg. (2013), vol. 39 [hereinafter The 
Finance Act, No. 17]. 
23 Id.  
24 NARVEKAR, supra note 14. 
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and information as may be prescribed by CBDT.25 Subsequently, the Board prescribed certain 

particulars under Rule 21ABvia the Income Tax (Eleventh Amendment) Rules, 2013,26 and 

such information along with TRC constitutes sufficient evidence for obtaining tax treaty 

benefits. 

III.COMPARATIVE ANALYSIS OF 2012 AND 2013 AMENDMENTS 

 The 2012 amendment to sections 90 and 90A of the Act brought in a condition to 

submit a certificate of residence containing particulars as prescribed by the CBDT. The 

following particulars27 were prescribed by the Board in Rule 21 AB of the IT Rules, 2012: 

i. Name of the assessee; 

ii. Status (individual, company, firm, etc.) of the assessee; 

iii. Nationality (in case of individual); 

iv. Country or specified territory of incorporation or registration (in case of others); 

v. Assessee's tax identification number in the country or specified territory of residence or 

in case no such number, then, a unique number on the basis of which the person is 

identified by the Government of the country or the specified territory; 

vi. Residential status for the purposes of tax; 

vii. Period for which the certificate is applicable; and 

viii. Address of the applicant for the period for which the certificate is applicable. 

Any non-resident person claiming benefit under DTAA has to obtain a TRC from the 

country where he/she/it claims to be a resident. Only a certificate containing all the above 

particulars constitutes a valid TRC and evidence of his/her/it being resident of that country. 

However, different countries have their own format for issuance of TRC as per their 

domestic laws, which is not in consonance with the Indian requirement. For example, a 

certificate of residence from German tax authorities contains: the name of the contracting 

states, a declaration as a resident of the Federal Republic of Germany, the time period of such 
                                                
25 The Finance Act, No. 17, supra note 22, at §§ 23 (d) and 24(d). 
26 Income-tax (11th Amendment) Rules, 2013, Gazette of India, part II § 3(ii) (Aug. 1, 2013) [hereinafter Income-
tax (11th Amendment) Rules]. 
27 Income-Tax (12th Amendment) Rules, supra note 20. 
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residency.28 Therefore, a TRC issued by the German authorities may not be accepted by the 

Indian income tax authorities as TRC for the purpose of Sections 90(4) and 90A(4)of the Act 

since it does not contain the prescribed particulars. 

This ambiguity was subsequently removed by the Finance Act, 2013 amendment,29 as 

the prescribed particulars on TRC were removed. Henceforth, any residency certificate (not 

necessarily adhering to the Indian format or containing the earlier prescribed particulars), 

issued by the competent authorities of other countries, will now be accepted. This is done 

provided that such non-resident also submits the information prescribed under sub-section 5 

of sections 90 and 90A respectively, in case such information is not already present in the 

TRC possessed by them.30 In essence, for the purpose of proving residence, a non-resident 

need only submit a certificate issued by its State’s authorities certifying the residence in that 

state. The Board via an amendment to Rule 21AB31 prescribed the following information to 

be furnished in Form 10F to the Indian income tax authorities: 

i. Status (individual, company, firm etc.) of the assessee; 

ii. Nationality (in case of an individual) or country or specified territory of incorporation 

or registration (in case of others); 

iii. Assessee's tax identification number in the country or specified territory of residence 

and in case there is no such number, then, a unique number on the basis of which 

the person is identified by the Government of the country or the specified territory 

of which the assessee claims to be a resident; 

iv. Period for which the residential status, as mentioned in the certificate referred to in 

sub-section (4) of section 90 or sub-section (4) of section 90A, is applicable; and 

v. Address of the assessee in the country or specified territory outside India, during the 

period for which the certificate, as mentioned in (iv) above, is applicable. 

                                                
28 Certificate of residence for the purpose of tax relief according to the Double Taxation Convention between Germany and Name of 
the other Contracting State, FORMULAR-MANAGEMENT-SYSTEM (FMS) DER BUNDESFINANZVERWALTUNG [Forms 
Management System (FMS) of the Federal Finance Administration], https://www.formulare-
bfinv.de/printout/034450.pdf (last visited Jun. 19, 2017). 
29 The Finance Act, No. 17, supra note 22, at §§ 23(c) and 24(c). 
30 Income-tax (11th Amendment) Rules, supra note 26, at Sub-rule 2 of Rule 21AB. 
31 Id. 
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The assessee is also required to maintain such documents which can substantiate the 

information (not present in the TRC), provided under section 90(5) or section 90A(5) as the 

case may be and the income tax authorities have power to inspect the same32 as their 

authenticity has not been certified by the assessee’s parent state. 

IV. INTERPRETATIONAL ISSUES 

The TRC requirement under section 90(4) and section 90A(4) is for claiming reliefs 

under the treaty agreement. Though the term ‘relief’ has not been defined under the act, it can 

be understood in the context of Section 90.33 As per Section 90(1),the Central Government 

can enter into four types of agreements with any country or any specified territory outside 

India, for the purpose: ‘of granting relief’,34 ‘of avoidance of double taxation’,35 ‘of exchange 

of information and investigation of cases for the prevention of evasion or avoidance of 

income-tax’36 and ‘of recovery of income tax.’37 The Act also contains a beneficial provision 

for the assessee.38 If the Central Government enters into an agreement for granting relief of 

tax or for avoidance of double taxation, then, the assessee gets right to choose between the 

agreement and the Act whichever is more beneficial to him.39 If no tax liability is imposed 

under this Act, the question of resorting to the agreement would not arise because any 

provision of an agreement cannot fasten a tax liability where the liability is not imposed by 

the Act.40 However, if a tax liability is imposed by the Act, the agreement may be resorted to 

for negating or reducing it.41 

The two concepts of ‘relief’ and ‘avoidance’ differ to a considerable extent which has 

been pointed out by courts in various instances. In the case of relief, the assessee undergoes 

                                                
32 Income-tax (11th Amendment) Rules, supra note 26, at Sub-rule 2A of Rule 21AB. 
33 Tarlochan Dev Sharma v. State of Punjab, A.I.R. 2001 S.C. 2524. 
34 The Income Tax Act, No. 43 of 1961, § 90(1)(a), A.I.R. MANUAL (1961), vol. 27 [hereinafter The Income Tax 
Act, No. 43 of 1961]. 
35 Id., § 90(1)(b). 
36 Id., § 90(1)(c). 
37 Id., § 90(1)(d). 
38 Id., § 90(2). 
39 DATAR, supra note 2, at 4. 
40 Commissioner of Income Tax v. R.M. Muthaiah, (1993) 202 I.T.R. (Kar.) 508 (Dec. 11, 1992). 
41 Id. 
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the ordeal of assessment at both places and seeks a refund of any excess tax paid after the 

completion of the assessment as envisaged by the tax credit system42. While in the case of 

avoidance of double taxation, the assessee need not pay the tax initially and then apply for 

relief in the form of refund.43 Tax avoidance happens when the tax is payable on income 

under the Act as well as under the corresponding law in that country and the countries agree 

to tax in one country.44 This happens even before payment of any tax.45 

 The interpretational ambiguity arises under Sections 90(4) and 90A(4) of the Act 

because these provisions require TRC submission only for claiming tax ‘any relief’. The 

provision does not state that the assessee shall not be entitled to claim avoidance under such 

agreement without the submission of TRC. However, the Parliament’s intention behind 

enacting the TRC condition is for availing any benefits under the agreement, which would 

include ‘relief’ and ‘avoidance’.46 Thus, there arises confusion as to whether TRC requirement 

is with respect to ‘relief’ only or it applies for ‘avoidance’ also. Such ambiguity cannot be 

rectified by any court because ‘avoidance of double taxation’ is nowhere mentioned in sub-

section (4),47 and it being a taxing statute has to be construed strictly.48 There is no scope for 

any equity or intendment in a fiscal statute49 and the court cannot supply any assumed 

deficiency.50 Hence, the court cannot declare that ‘relief’ also means ‘avoidance’. 

 Another argument is that the word ‘relief’ is preceded by the word ‘any’, and therefore 

it includes ‘relief’ and ‘avoidance’ within its ambit. However, in this context it is pertinent to 

note that there are two types of reliefs under sections 90(1)(a) and 90A(1)(a), which justifies 

the inclusion of term ‘any’. The first one is where income-tax has been paid by the assessee 
                                                
42 Commissioner of Income Tax v. Vr. S.R.M. Firm, (1994) 208 I.T.R. (Mad.) 400 (Mar. 15, 1994) [hereinafter 
C.I.T. v. S.R.M. Firm]. 
43 Commissioner of Income Tax v. Carew and Co. Ltd., (1979) 120 I.T.R. (S.C.) 540 (Jul. 8, 1971). 
44 Wipro Ltd. v. Deputy Commissioner of Income-tax, Central Circle 1(3), Bangalore, (2016) 382 I.T.R. (Kar.) 
179 [hereinafter Wipro Ltd. v. Deputy Commissioner of Income Tax]. 
45 Id. 
46 Memorandum of Finance Bill, 2012-13, INDIA BUDGET, 22,  
http://indiabudget.nic.in/budget2012-2013/ub2012-13/mem/mem1.pdf(last visited Aug. 26, 2016). 
47 The Income Tax Act, No. 43 of 1961, supra note 34, at § 90(4). 
48 Saraswati Sugar Mills v. Haryana State Board, (1992) 1 S.C.C. 418. 
49 Cape Brandy Syndicate v. IRC, (1921) 1 Eng. Rep. 64 (K.B.); referred to in Commissioner of Central Excise 
Pondicherry v. ACER India Ltd., (2004) 8 S.C.C. 173, 183. 
50 Commissioner of Sales Tax, U.P. v. Modi Sugar Mills Ltd., A.I.R. 1961 S.C. 1047. 
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under this Act and under the corresponding law in the other country or specified territory,51 

then the relief  is given by giving credit of the tax paid in the foreign country to the assessee 

in India (through DTAA).52 

The second relief53 has evolved to promote mutual economic relations, trade and 

investment.54 This applies to a case where the income of an assessee is chargeable under the 

Act as well as the corresponding law in force in the other country and the assessee does not 

pay tax at both places.55 Though the income-tax is chargeable under the Act, it is open to the 

Parliament to grant exemptions under the Act from payment of tax for any specified period 

(as in the case of Special Economic Zones).56 The Central Government by negotiations with 

the other country could then also request them to grant the same exemption. If the 

contracting country agrees to extend the said benefit, then the assessee gets the relief.57 In 

case the contracting country does not extend such exemption, another agreement can be 

reached by the respective countries for giving credit to the assessee on the amount of tax paid 

in the other country. Thus, for the payment of income tax in the foreign jurisdiction, the 

assessee gets the benefit of its credit in India.58 Hence, it can be inferred that ‘any relief’ 

includes these two types of reliefs only and not avoidance, which does not satisfy the 

Parliament’s intention in bringing TRC requirement. 

It is clear from the above analysis that the TRC requirements under Section 90 and 

90Ahave not been couched in appropriate terms in the Act. By this, we mean that avoidance 

is distinct from relief and it shall not be construed in the same manner. To elucidate this 

point, it is pertinent to refer to Section 90(2) of the Act. The sub-section demarcates 

avoidance and relief of double taxation in express terms by including the phrase ‘for granting 

relief of tax, or as the case may be, avoidance of double taxation’. It is felt that the legislature 

                                                
51 The Income Tax Act, No. 43 of 1961, supra note 34, at § 90(1)(a)(i). 
52 Wipro Ltd. v. Deputy Commissioner of Income Tax, supra note 44. 
53 Substituted vide Finance Act, No. 25 of 2003, Indian Curr. Cen. Leg. (2004), vol. 3. 
54 The Income Tax Act, No. 43 of 1961, supra note 34, at § 90(1)(a)(ii). 
55 C.I.T. v. S.R.M. Firm, supra note 42. 
56 Id. 
57 Id. 
58 Id. 
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has overlooked a crucial aspect pertaining to the difference between the two concepts, 

mistaking them as one. This conclusion can be drawn from the fact that the phrase ‘or as the 

case may be avoidance of double taxation’ found in sub-section (2) is absent in sub-section 

(4). 

V. CONCLUSION 

Although the courts have not yet faced this issue in principle, it will be interesting to 

know how they deal with this matter. However, we insist that such a loophole cannot be 

removed by any judicial intervention in light of the strict interpretation to be followed in 

taxing statutes. The courts cannot substitute words in fiscal statutes while removing any 

ambiguity. 

Therefore, the Parliament must step in and cure this ambiguity through an 

amendment to these Sections. The amendment should ideally insert the phrase ‘or as the case 

may be, avoidance of double taxation’ after the phrase ‘any relief’ in sub-sections 4 of 

Sections 90 and 90A, through which there shall finally be some certainty in taxation of cross-

jurisdictional transactions.  


