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ABSTRACT 

 
The United Kingdom’s recent vote in favour of Brexit has raised speculation 

about whether London would continue to be a preferred forum for arbitration 

of India-related disputes. Over the years, the support for arbitration in India has 

grown immensely. This is reflected through the opening of the Mumbai Centre 

for International Arbitration, the pro-arbitration amendments to the Indian 

arbitration law and the minimum interference approach adopted by the Indian 

courts. Given the increasing inclination of parties to India-related disputes to opt 

for arbitration, the author seeks to examine the impact of Brexit on the 

attractiveness of London as a centre of arbitration, and whether this would 

affect the growth of arbitration in India. London has always flourished as a hub 

of arbitration, independent of its membership in the EU. The applicability of 

principles of English law, and the consistency that they represent, have always 

made London a favourable seat of arbitration, particularly for Indian parties. 

Thus, while India seeks to become a leading player in international arbitration, 

London shall retain its attractiveness as a centre for arbitration of India-related 

disputes.  
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I. INTRODUCTION 

Overcoming recent challenges to its success, arbitration may finally be emerging in 

India as a popular method of international dispute resolution. The latest changes to the 

Indian Arbitration Act, and the opening of the Mumbai Centre for International Arbitration 

[“MCIA”] in October 2016, are laudable for facilitating the arbitration of India-related 

commercial disputes. Furthermore, over the last few years, major international arbitration 

institutions have seen a significant rise in the arbitration of disputes involving Indian parties. 

London, in particular, has been one of the preferred venues and seats for India-related 

arbitrations.  

The majority vote in favor of Brexit in the United Kingdom’s recent referendum on 

its membership of the European Union, has given rise to speculation about the appeal of 

London as a center for international arbitration. In this article, we consider what effect (if 

any) Brexit has, and is likely to have, on London’s appeal as a forum for the arbitration of 

India-related disputes. 

This article is structured as follows: First, the author shall outline the growing success 

of international arbitration in India-related matters, and how that process has been supported 

by recent developments in Indian law that have contributed to the reduction of court 

intervention in international arbitration processes. Second, we consider the effect of Brexit on 

London as a seat of arbitration. Third, we examine the effect of Brexit on the effectiveness of 

English law, including as the governing law of international contracts involving an Indian 

party or as the law of the arbitration of India-related disputes. This includes consideration of 

two important recent decisions of the Supreme Court of the United Kingdom, which 

changed the law in two areas: the doctrine of illegality1 and the tort of malicious prosecution2. 

Both cases were heard, exceptionally, by a panel of nine Justices instead of the usual five 

Justices. The decisions in both are examples of clear and well-formulated developments in 

                                                
1 Patel v. Mirza, [2016] U.K.S.C. 42 [hereinafter Patel v. Mirza]. 
2 Willers v. Joyce, [2016] U.K.S.C. 43. 
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English law, which Indian parties could benefit from having at their disposal when arbitrating 

their disputes either in London, or in India under a contract governed by English law. 

II. THE IMPRESSIVE GROWTH IN INDIA-RELATED ARBITRATION 

A.THE PIVOT TOWARDS ARBITRATION 

Foreign investors often prefer to have their disputes resolved in venues perceived to 

be more neutral than local courts. Historically, Indian-seated arbitrations were shunned as a 

method for international dispute resolution. Today, arbitration is proliferating as a viable 

method of resolving international commercial disputes connected with India. Investors in the 

Indian market have displayed a growing sense of comfort with agreeing to arbitration in, 

among other places, London and Singapore, both seats with strong common law traditions. 

Aside from the perceived neutrality of arbitration, the likelihood of local court delays 

also informs the decisions of parties to opt for arbitration over other dispute resolution 

mechanisms. The Indian courts are thought to have the world’s largest backlog of cases, with 

nearly 30 million proceedings currently pending. It is also estimated that the average lawsuit in 

India takes between 10 and 15 years to be fully adjudicated.3 This is not as much the fault of 

the courts, as the product of overwhelming demand for court services. However, this 

endemic delay in court proceedings has fuelled the demand for arbitration as an alternative to 

the courts available to commercial parties.  

The shift towards arbitration is exemplified by the launch of the MCIA on 8 October 

2016; a momentous step in the growth of international arbitration in India. The MCIA 

promises to be a first-of-its-kind Indian arbitral institution. Its aims include providing a 

much-needed impartial and effective framework for institutional arbitration in India, and 

meeting the high standards set by leading international institutions elsewhere. Some leading 

arbitration practitioners have already lent their support to the MCIA.4 Whilst, as with all 

                                                
3 Summary Report of India, National Judicial Data Grid, available at 
http://164.100.78.168/njdg_public/main.php.  
4 MCIA Council, available at http://mcia.org.in/about/organisation/mcia-council/. 
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arbitral institutions, it will take time for the MCIA to establish itself on the worldwide stage, 

there is every reason to be optimistic that it can do so successfully. 

The opening of the MCIA will help to plug the gap left by the withdrawal of the 

London Court of International Arbitration [“LCIA”] from India. LCIA India blazed a trail 

for arbitration institutions well before the Indian market had an appetite for it. The 

establishment of the MCIA has been well timed, coinciding beautifully with the liberalisation 

of the arbitration law in India.  

The pro-arbitration shift taken by the Government of India and Indian courts has 

contributed to the growth of India-related arbitration internationally. 91 of the 271 new cases 

filed before the Singapore International Arbitration Centre [“SIAC”] in 2015 (i.e. around one 

in three) involved an Indian party. Indian parties made up the highest proportion of parties 

from any one State.5 In addition, the LCIA and the International Chamber of Commerce 

[“ICC”] have seen significant increases in arbitrations involving Indian parties.6 London in 

particular has enjoyed considerable success as both a venue and seat for international 

arbitrations connected to India; particularly where one party is European and the other party 

is Indian. When selecting a European seat, the preference for London stems from its historic 

links with India, the similarities between their common law systems, the availability of experts 

with sound legal knowledge of both jurisdictions, and the well-established pro-arbitration 

legal framework in the UK.7 

B.RECENT INDIAN LAW DEVELOPMENTS 

Until recently, the fundamental challenges to the success of arbitration in India have 

been formidable and well documented. These included the relatively dated character of 

India’s arbitration law, compounded by the interventionist tendencies of the Indian courts. 

                                                
5 SIAC Annual Report 2015, available at  
http://siac.org.sg/images/stories/articles/annual_report/SIAC_Annual_Report_2015.pdf. 
6 Arjun Gupta et al., An Overview of Litigation and Dispute Resolution in India, INDIA LAW NEWS, Vol. 8:1, Alternate 
Dispute Resolution Issue, at 21 (Spring 2016).  
7 Ludovic de Walden et al., Arbitration for Indian companies – the London connection, Prepared for the City of London 
Corporation (Oct. 2012), https://www.cityoflondon.gov.uk/business/support-promotion-and-
advice/promoting-the-city-internationally/india/Documents/ArbitrationIndianCompaniesOct2012.pdf. 
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Faced with the recent upswing in arbitration, and increasing demand from commercial 

parties, the Government of India has taken significant steps to address both these difficulties. 

i. India’s new arbitration law 

On 31 December 2015, the President of India gave formal assent to the Arbitration 

and Conciliation (Amendment) Act, 2015 [“the Amendment Act”], which substantially 

amended and reformed India’s arbitration law.8 

The Amendment Act modernised India’s arbitration law by bringing it into line with 

global best practice, curtailing the scope for intervention by the Indian courts. This followed 

the 246th report of the Law Commission of India,9 which in 2014 had recommended these 

amendments, aiming to make arbitration the preferred method for the settlement of 

commercial disputes in India. To achieve that aim, arbitration had to be more user-friendly, 

cost-effective and expeditious. The Law Commission Report aimed to promote institutional 

arbitration in India, balance judicial interventionism and judicial restraint, safeguard the 

neutrality of arbitrators and provide wide powers to arbitrators to grant interim relief.10 The 

Amendment Act made numerous important changes to Indian arbitration law in these areas. 

The four aspects of the new law that are anticipated to be particularly welcome by 

international parties are highlighted below.   

First, the Amendment Act restricts the grounds on which arbitral awards can be 

challenged in India. This has been achieved by narrowing the definition of the often misused 

or abused notion of “Public Policy of India” – which has been the most common ground for 

challenges to arbitral awards in India. The Indian courts had regularly afforded the concept of 

“Public Policy of India” an overly broad interpretation that led to findings of “patent 

illegality” wherever an award was deemed inconsistent with any aspect of Indian law.11  In 

                                                
8 Arbitration and Conciliation (Amendment) Act, 2015, No. 3 of 2016, (Jan. 1, 2016), §1, Extraordinary, Part II, 
(Ind.) [hereinafter Amendment Act][The Amendment Act came into force on 1 January 2016, when it was 
published in the Gazette of India, although it was deemed effective as of 23 October 2015]. 
9 Amendments to Arbitration and Conciliation Act, 1996, Report no. 246, Law Commission of India, 
http://lawcommissionofindia.nic.in/reports/Report246.pdf [hereinafter Report]. 
10 Report, supra note 9, at Chapter II. 
11 Report, supra note 9, at §34. 
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practice, this ground of challenge was invoked to invite the courts to reconsider the merits of 

the dispute and to substitute the courts’ determination of the merits for that of the tribunal. 

The public policy objection was a low threshold for challenging an award, and it denied the 

parties to a contract the benefit of their contractually agreed bargain that disputes relating to 

that arrangement were to be finally resolved by arbitration. Furthermore, court decisions on 

challenges would often take years to reach, further undermining a key benefit of arbitration, 

namely, its relative expeditiousness in resolving disputes, particularly as compared to the 

Indian courts. The Amendment Act clarifies that “patent illegality” as an element of public 

policy applies only to domestic and not international arbitration. The Amendment Act also 

expressly prevents Indian courts from reviewing awards on their merits under the cover of 

the “Public Policy of India” umbrella.   

Second, the Amendment Act confirms the availability of interim relief to support 

arbitral proceedings. Following the BALCO decision of the Indian Supreme Court (discussed 

below),12 parties participating in foreign seated arbitrations could no longer apply to the 

Indian courts for interim measures in support of such proceedings. While the BALCO 

decision was helpful insofar as it reduced court interference with arbitration, it had the 

unfortunate effect of making any form of interim relief extremely difficult to obtain, even 

where it was appropriate for the courts to exercise such power. The new law rectifies this. 

Indian courts now have jurisdiction to grant interim awards in support of arbitrations and to 

assist in the taking of evidence even when the seat of arbitration is not in India,13 so long as it 

is in a country recognized by India as a reciprocating country.14 For example, Indian courts 

may grant interim awards for arbitrations seated in the UK and Singapore, but not the United 

States. 

Further, an arbitral tribunal seated in India is now empowered to grant interim 

measures similar to a court. Such measures are then deemed enforceable in the same manner 

                                                
12 Bharat Aluminium Co. v. Kaiser Aluminium Technical Service Co., 2012 (9) S.C.C. 552 (Ind.) [hereinafter 
BALCO]. 
13 Alison Ross, India – a new law for a new year, GLOBAL ARB. REV. (Jan. 4, 2016). 
14 Amendment Act, supra note 8, at §9. 
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as if they were an order of an Indian court.15 This amendment should significantly reduce the 

time and cost involved in approaching courts in India for interim measures. Moreover, this 

should prevent parties from misusing courts to sidetrack and prolong the arbitral process. 

This could prove to be a significant step towards shortening the duration of India-related 

international arbitrations. 

Third, the mere filing of an application challenging an award will no longer 

automatically stay its execution.16 This should eliminate unnecessary court proceedings 

required to vacate automatic stays. It should also assist in dissuading parties from challenging 

an award merely to delay its enforcement. 

Fourth, a new comprehensive costs regime is intended to dissuade frivolous 

arbitration claims.17 This regime will be applicable both to the arbitration and related court 

processes. 

Whilst still in its early days, India’s new arbitration law is likely to fuel the growth in 

India’s popularity as a seat of arbitration. The next few years will be critical in determining 

whether or not the new law operates as intended, or whether further legal reforms are 

necessary. In the meantime, international parties should feel encouraged that arbitration of 

Indian-related disputes will operate more effectively and efficiently than previously. 

ii. The pro-arbitration approach of the Indian Supreme Court 

Over the last few years, the Indian Supreme Court has also shifted its stance to one 

that is noticeably more pro-arbitration. Following the lead of the Supreme Court, other 

Indian courts have become less interventionist, affording greater deference to the integrity of 

the arbitral process. The landmark decision in the BALCO case heralded this change,18 

                                                
15 Id. §17. 
16 Amendment Act, supra note 8, at §36. 
17 Amendment Act, supra note 8, at §31A. 
18 BALCO, supra note 12 [Prior to the Supreme Court’s ruling in BALCO, the Indian courts appeared to have 
considered it their responsibility to oversee and intervene in arbitral proceedings as the sole protectors of the 
proper application of Indian law. This micro-management of the arbitral process from the outside was of 
concern to parties that had deliberately contracted out of litigation before India’s courts. This occurred perhaps 
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preventing India’s courts from using India’s domestic arbitration law to exercise supervisory 

jurisdiction over foreign-seated arbitrations. 

A significant limitation of the BALCO decision was that it applied, by its own terms, 

only to arbitrations conducted pursuant to agreements concluded after 6 September, 2012. 

However, in the Reliance case,19 the Supreme Court clarified this and held that the pre-BALCO 

regime would not be applicable to foreign-seated arbitrations at all. This meant that even if an 

arbitration agreement was concluded prior to 6 September, 2012, the Indian courts would 

have no supervisory jurisdiction over the arbitration under the pre-BALCO regime. 

In another landmark decision, the Indian Supreme Court held that cases involving 

allegations of fraud could be heard by arbitral tribunals.20 This overturned the previous 

decisions of the Supreme Court, which had consistently held that, in the interests of justice, 

cases involving allegations of fraud must be heard by the courts.    

Finally, in another, recent pro-arbitration decision, Sasan Power,21 the Indian Supreme 

Court refused to intervene in a London-seated ICC arbitration governed by English law 

taking place between two Indian parties. Instead, the Supreme Court directed the party 

seeking the Court’s assistance to honor its arbitration commitments, decisively rejecting any 

attempt to derail the ICC arbitration and awarding costs against the party seeking the Court’s 

assistance.22 

The combination of India’s increasingly pro-arbitration judiciary and pro-arbitration 

laws should significantly improve the arbitration landscape in India. In the short-term, it is 

likely that foreign parties will still approach arbitration in India with some circumspection. 

Established international seats, including London, will continue to be of great relevance 

whilst commercial parties adapt to the new arbitration reality in India. But in the near future it 

                                                                                                                                             
most frequently in circumstances where an Indian court would grant interim relief in relation to a foreign seated 
arbitration, which in turn frequently frustrated one of the core purposes of the arbitral process (i.e. resolving 
disputes before private tribunals with minimal domestic court intervention)]. 
19 Union of India v. Reliance Industries Limited & Ors, (2015) 10 S.C.C. 213 (Ind.).  
20 Swiss Timing Limited v. Organisation Committee, (2014) 6 S.C.C. 677 (Ind.). 
21 Sasan Power Ltd v North American Coal Corporation India Private Ltd, A.I.R. 2016 S.C. 3974 (Ind.). 
22 Douglas Thomson, Indian Supreme Court orders London Arbitration, GLOBAL ARB. REV. (Aug. 26, 2016). 
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can be expected that India will challenge London and Singapore for market share as a seat for 

the arbitration of these disputes. 

III. THE NON-IMPACT OF BREXIT ON THE ATTRACTIVENESS OF LONDON AS A 

SEAT OF ARBITRATION 

While the new arbitration landscape in India beds in and users wait to see how the 

MCIA develops, the question arises that whether Brexit, will impact the attractiveness of 

London as a seat for the arbitration of disputes, including India-related disputes.   

While the debate over the implications of the Brexit decision continues, commercial 

parties should be reassured that London’s position as a preferred seat for international 

arbitration is unlikely to be shaken. Indeed, it is possible that London could benefit from the 

UK’s decision to leave the EU. 

A.BREXIT AND INTERNATIONAL ARBITRATION IN LONDON: BUSINESS AS USUAL 

Last year, during its centenary conference in London, The Chartered Institute of 

Arbitration published a list of 10 features necessary to make for a safe, effective, and above 

all, successful seat for arbitration.23 These were drawn up after a detailed consultation process 

with experienced arbitrators and arbitration lawyers,24 and can be discussed as follows: 

i. Law 

There must be a clear effective and modern international arbitration law that 

recognizes and respects the parties’ choice of arbitration as the method for settlement of their 

disputes. 

                                                
23 CIArb London Centenary Principles, Chartered Institute of Arbitration, 
http://www.ciarb.org/docs/default-source/ciarbdocuments/london/the-principles.pdf?sfvrsn=4.  
24 Id. 
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ii. Judiciary  

There must be an independent judiciary, competent, efficient, possessing the expertise 

in international commercial arbitration and respectful of the parties’ choice of arbitration as 

their method for settlement of their disputes. 

iii. Legal expertise 

An independent, competent legal profession with expertise in international arbitration 

and international dispute resolution, providing significant choice for parties who seek 

representation in the courts of the seat or in the international arbitration proceedings 

conducted at the seat. 

iv. Education 

An implemented commitment to the education of counsel, arbitrators, the judiciary, 

experts, users and students of the character and autonomy of international arbitration and to 

the further development of learning in the field of arbitration. 

v. Right to representation 

There must exist a clear right for parties to be represented at arbitration by party 

representatives (including but not limited to legal counsel) of their choice whether from inside 

or outside the seat. 

vi. Accessibility and Safety 

Easy accessibility to the seat, free from unreasonable constraints on entry, work and 

exit for parties, witnesses, and counsel in international arbitration, and adequate safety and 

protection of the participants, their documentation and information. 
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vii. Facilities 

There must be functional facilities for the provision of services to international 

arbitration proceedings including transcription services, hearing rooms, document handling 

and management services, and translation services. 

viii. Ethics 

There must be professional and other norms which embrace a diversity of legal and 

cultural traditions, and the developing norms of international ethical principles governing the 

behaviour of arbitrators and counsel. 

xi. Enforceability 

Adherence to international treaties and agreements governing and impacting the ready 

recognition and enforcement of foreign arbitration agreements, orders and awards made at 

the seat in other countries.  

x. Immunity 

A clear right to arbitrator immunity from civil liability for anything done or omitted to 

be done by the arbitrator in good faith in his or her capacity as an arbitrator. 

London fulfils every one of these ten criteria independent of UK’s membership of the 

EU. Moreover, London is expected to continue to embody all these attributes 

notwithstanding the UK’s exit from the EU. Coupled with its historical reputation for high 

standards of judicial integrity, the independence of its legal profession, and the efficiency of 

arbitral dispute resolution, for decades parties have chosen, and will continue to choose 

London as a preferred seat of arbitration. 

Arbitration in London has also flourished independent of the UK’s membership of 

the EU. The Arbitration Act 1996, which includes the framework for domestic and 

international arbitrations conducted in the UK, has already been tested and implemented by 
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highly qualified judges well versed in arbitration law, both in practice and on the bench.25 

Moreover, the UK and, in particular, London has a cadre of well-supported and highly 

experienced arbitration specialists.  

The 1996 Act also allows for limited, but supportive intervention by the English 

courts. There is well developed case law, which demonstrates in practice the combined 

strengths of the Act and the English courts’ pro-arbitration attitude. Importantly, since the 

Act does not incorporate EU law, this will be unchanged following Brexit. Indeed, it can be 

expected that the continuity and certainty provided by the Act post-Brexit will appeal to 

international parties.26 

The 1958 Convention on the Recognition and Enforcement of Arbitral 

Awards27[“New York Convention”], is the most widely used tool for enforcing 

international arbitration awards. The effectiveness of international arbitration and 

enforceability of awards in London seated arbitrations arises from its adherence to the New 

York Convention, which will continue post-Brexit. Accordingly, London-based arbitral 

awards will continue to be enforceable in all countries that are signatories to the Convention 

including India and the 27 Member States of the EU. Finally, London is home to world-

renowned institutions such as the LCIA, and provides a neutral forum in which parties of 

different nationalities can arbitrate disputes. 

Clearly, the success of London arbitration is not parasitic upon the UK’s membership 

of the EU. London was a leading arbitration centre for many years prior to the UK joining 

the EU. It will continue to be so after it leaves. 

                                                
25 The Arbitration Act 1996, C. 27 (Eng.), available at http://www.legislation.gov.uk/ukpga/1996/23/contents.   
26 Chloe Smith, Arbitration hindering development of common law – LCJ, Law Society Gazette, (Mar. 21, 2016) 
http://www.lawgazette.co.uk/law/arbitration-hindering-development-of-common-law-lcj/5054358.fullarticle. 
27 Convention on the Recognition and Enforcement of Arbitral Awards, June 10, 1958, 21 U.S.T. 2517, T.I.A.S. 
No. 6997, 330 U.N.T.S. 38. 
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B.BREXIT: POTENTIAL BENEFITS FOR INTERNATIONAL ARBITRATION 

Brexit may in fact be beneficial for London as a global hub for international 

arbitration. The precise extent of any such benefits should become clearer during the UK’s 

negotiations to leave the EU, and the nature of the relationship which is ultimately established 

upon exit. The nature of the relationship, including UK’s membership of the single market, 

will impact the extent to which EU law retains a role. 

The scope of the UK’s future agreement (if any) with the EU should make clear 

which obligations the UK must continue to abide by. This includes which European 

regulations must be maintained, and which European directives must be implemented under 

UK statutes. If, for example, the UK maintains the Brussels Regulation (or a statute very 

similar to it), then the UK may not be able to reinstate the right of its courts to award anti-

suit injunctions in relation to proceedings in EU Member State courts. Certainly, the English 

courts’ ability to issue anti-suit injunctions would be cast into doubt if the UK becomes an 

EEA EFTA member.28 However, if the UK remains outside of the EU and the EEA and 

applies WTO trading rules, UK courts’ ability to issue anti-suit injunctions directed at 

European court proceedings would not be restricted, if the injunction is obviously, in 

personam. Thus, London’s offering to Indian parties facing disputes with European 

counterparties would be improved. 

Anti-suit injunctions are commonly used by the English courts to protect arbitration 

agreements. By way of example, in Ust-Kamenogorsk Hydropower Plant JSC v AES Ust-

Kamenogorsk Hydropower Plant LLP, the UK Supreme Court granted an anti-suit injunction in 

respect of proceedings brought in breach of an arbitration agreement, where no arbitration 

                                                
28 Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters (Lugano), 28 
ILM 620 (1989) [The Lugano Convention, which sets out rules on jurisdiction for European Free Trade 
Association (“EFTA”) states (including Iceland, Norway, Switzerland), does not have an equivalent to the 
provision in the Brussels (Recast) Regulation which appears to still prohibit anti-suit injunctions to be granted to 
uphold an arbitration agreements. However, it is unclear whether the EFTA Court would follow the Court of 
Justice of the EU’s jurisprudence on anti-suit injunctions when interpreting the Lugano Convention]. 
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proceedings had been brought or contemplated.29 In contrast, the legality of anti-suit 

injunctions in EU Law is uncertain as the EU Law does not permit restrain of proceedings in 

the EU, but allows Member States’ courts to restrain proceedings brought in breach of an 

arbitration agreement outside of the EU.30 Post-Brexit, there might be a move within the 

English courts to re-establish the use of anti-suit injunctions in respect of proceedings before 

EU Member States’ Courts. At present, if an Indian party and, say, an Italian party have a 

contract agreeing to arbitration of disputes in London, the Italian party could obtain an anti-

suit injunction against the Indian party for commencing court proceedings in India, but the 

English court could not issue an anti-suit injunction against the Italian party if it commences 

litigation in the courts in Italy. After Brexit, equality of arms may be restored. 

IV. THE NON-IMPACT OF BREXIT ON THE EFFECTIVENESS OF ENGLISH LAW AS 

THE PROCEDURAL LAW OF ARBITRATIONS SEATED IN LONDON 

Brexit should not impact the attractiveness of English law as the law governing 

arbitral proceedings seated in London. As stated above, the 1996 Act remains effective and 

certain. Further, recent post-Brexit developments in English common law may have made 

English law a more attractive lex arbitri for parties arbitrating India-related disputes. These 

developments include both reform to the doctrine of illegality (an issue which arises 

frequently in international arbitration); and the potential new counterclaim of malicious 

prosecution in relation to wrongfully brought proceedings. 

                                                
29 Ust-Kamenogorsk Hydropower Plant JSC v. AES Ust-Kamenogorsk Hydropower Plant LLP, [2013] U.K.S.C. 
35. 
30 Brussels (Recast) Regulation governs the jurisdiction of EU Member courts over civil and commercial matters 
and provides guidance on resolving conflicts of jurisdiction between courts of the various Member States. In 
Allianz SpA and Ors v West Tankers Inc (CJEU Case C-185/07) the CJEU controversially held that it was 
incompatible with the earlier, ‘non-recast’ Brussels I Regulation “for a court of a Member State to make an order 
to restrain a person from commencing or continuing proceedings before the courts of another Member State on 
the ground that such proceedings would be contrary to an arbitration agreement.” This decision has been 
overturned by Gazprom OAO v Lithuania (CJEU Case C-536/13). The recast Regulation includes Recital 12 
which states that there is an absolute exclusion of arbitration from its scope. However, it still remains to be seen 
whether West Tankers will survive under the recast Brussels I Regulation after Gazprom.  
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A.THE DOCTRINE OF ILLEGALITY 

On 20 July 2016, the Supreme Court of the United Kingdom issued judgment in Patel 

v. Mirza.31 The judgment changed the scope of the application of the doctrine of illegality (ex 

turpi causa non oritur actio), thereby updating the common law and highlighting its ability to 

adapt to changing circumstances.   

The classic formulation of the doctrine of illegality is attributed to Lord Mansfield CJ. 

in Holman v. Johnson: “No court will lend its aid to a man who founds his cause of action upon an immoral 

or an illegal act.”32 Where the seat of the arbitration is London, even if the governing law of the 

contract is different, the doctrine of illegality may be applicable where the overriding 

mandatory provisions of English law, as the lex fori, are engaged.  

Assuming that a tribunal seated in London were to accept that the doctrine is 

applicable to the matter before them, until recently, the law on illegality was unclear and 

difficult to apply. Historically, the English cases applying the doctrine have been difficult to 

reconcile. As Gloster LJ. commented in her judgment in the Court of Appeal in Patel v. Mirza, 

“any hapless law student attempting to grapple with the concept of illegality knows [that] it is almost 

impossible to ascertain or articulate principled rules from the authorities relating to the recovery of money or 

other assets paid or transferred under illegal contracts.”33 

Before the Supreme Court’s decision, the pre-dominant test for the application of the 

doctrine of illegality as formulated in Holman v. Johnson was the reliance rule, as applied by the 

majority of the House of Lords in Tinsley v. Milligan.34 The test under the reliance rule was 

whether the party seeking to enforce its rights, contractual or otherwise, was relying on its 

own illegal conduct in advancing its claim. If a party was relying on its own illegal conduct to 

advance the claim, the defence of illegality could be established with the effect that the court 

or tribunal would refuse to enforce the claim. The reliance rule had been criticised as 

                                                
31 Patel v. Mirza, supra note 1. 
32 Holman v. Johnson, (1775) 1 Cowp 341, 343. 
33 Patel v. Mirza, supra note 1, at ¶47. 
34 Tinsley v Milligan, [1993] U.K.H.L. 3; See also the Court of Appeal’s decision in Bowmakers Ltd v. Barnet 
Instruments Ltd [1945] K.B. 65. 
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unjustifiably inflexible and as leading to unfair results as between the parties.35 Since the 

decision in Tinsley v. Milligan, there had been numerous proposals to reform the law on 

illegality, including two Law Commission Consultation Papers.36 

The Supreme Court in Patel v. Mirza, by a majority of six to three, held that the 

criticisms of the reliance rule as rigid and as giving rise to arbitrary outcomes were justified, 

and that the rule should no longer be followed.37 Lord Toulson, giving the lead judgment for 

the majority, held that the courts should adopt a more flexible assessment of whether 

allowing a claim, which is in some way tainted by illegality, would be contrary to the public 

interest on the basis that it would be harmful to the integrity of the legal system. His Lordship 

held that the court must consider a range of factors in order to determine whether to allow 

the claim, including: (a) the underlying purpose of the prohibition which was illegally 

contravened; (b) any other relevant public policies which may be rendered ineffective or less 

effective by denial of the claim; and (c) whether denial of the claim would be proportionate, 

keeping in mind that the civil courts were not concerned with punishment.38 

The decision in Patel v. Mirza represents a thorough review of one of the most 

complicated areas of English law, highly relevant to international disputes in which English 

law is applied.39 That the appeal was heard by a panel of nine shows that the Supreme Court 

wanted to ensure a thorough debate between its members, and was particularly faced with the 

prospect of departing from a previous decision of the House of Lords. Although, the 

reasoning split the court and faced criticism of a number of commentators, the judgment 

does provides clarity regarding the approach to be followed regarding the doctrine of 

illegality. 

                                                
35 Nelson v. Nelson [1995] H.C.A. 25; (1995) 184 C.L.R. 538:  Toohey J at 595-7, McHugh J at 609-13 [See, for 
example, the criticisms of the High Court of Australia]. 
36 Illegal Transactions: The Effect of Illegality on Contracts and Trusts, LCCP 154 (1999) and Consultative Report on the 
Illegality Defence, LCCP 189 (2009). 
37 Patel v. Mirza, supra note 1, at ¶110. 
38 Id. at ¶10. 
39 Id. 
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B. MALICIOUS PROSECUTION 

In the second judgment to be discussed, the UK Supreme Court highlighted once 

again the adaptability of English law by extending the reach of tortuous liability to those who 

wrongfully bring claims. The prospect of defending litigation (including international 

arbitration) has never been enticing, particularly where there does not appear to be any 

justifiable basis for the claimant’s action. It is not unheard of that claimants bring proceedings 

for bad faith reasons: perhaps as an ill-conceived tactical weapon in a commercial battle, or 

simply to damage the reputation of another.  

In Willers v. Joyce,40 a bare 5:4 majority of the UK Supreme Court held that the tort of 

malicious prosecution is available in respect of all wrongfully brought civil proceedings. 

Historically, this tort has provided redress for the wrongful pursuit of criminal proceedings, 

with some exceptions of its application in the civil context. The Supreme Court’s decision 

changes that, and we are likely to witness litigation defining the contours of the tort in the 

coming years.  

In order to claim under the tort of malicious prosecution, a party must satisfy the 

separate requirements of showing an absence of reasonable and probable cause for the 

bringing of proceedings on the one hand, and the presence of malice on the other. The 

majority of the Supreme Court perceived this to represent a “heavy burden” for a potential 

claimant to meet.41 Essentially, proof that the defendant/respondent deliberately misused the 

process of the court or, presumably, of an arbitral tribunal is needed – the “critical feature” 

being that the proceedings “were not a bona fide use of the court’s [or arbitral tribunal’s] process”.42 

As claims are eventually brought in the English courts for malicious prosecution of 

civil proceedings, and potentially before international arbitral tribunals for malicious 

prosecution of international arbitration, it will become clear just how heavy this burden is. 

The minority of the Supreme Court expressed concerns that, following the majority 

                                                
40 Willers v. Joyce, [2016] U.K.S.C. 43, 44. 
41 Id. at ¶56. 
42 Id. at ¶55. 
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judgment, liability will arise simply “if the claimant’s ‘dominant’ motive is to injure, even if [the 

claimant] believes the claim to be well-founded and intends to ‘injure’ the defendant by pursuing it to 

judgment”.43  Exactly what constitutes a “dominant motive” in this context will likely be the 

subject of future litigation, including whether a claimant must have an actual appreciation that 

the original claim is unfounded.  

In the light of this decision, claimants will need to conduct their English law-governed 

litigation and arbitration in a manner which will not give rise to such claims being made 

against them in the event they are unsuccessful. Equally, respondents ought to consider 

whether such claims can legitimately be threatened during the course of proceedings, and if 

there are any grounds to bring such claims on their conclusion. In the arbitral context, it is 

possible that a respondent might now seek to advance a claim for malicious prosecution by 

way of counterclaim. Although, the Supreme Court’s decision does not conclusively establish 

the availability of tortuous relief in the context of arbitral proceedings, it can be envisaged 

that the broad scope of arbitral jurisdiction, which encompasses torts relating to the 

contractual relationship between the parties, could be deemed to cover a counterclaim for the 

tort of malicious prosecution of a claim under the contract.   

The English courts already have several mechanisms at their disposal, such as strike-

outs, summary judgments, indemnity costs, and the enforcement of cross-undertakings, to 

bring wrongful litigation swiftly to an end, or punish those who have pursued it. In 

international arbitration, such mechanisms are notably absent, and the frustrations of 

innocent respondents are thereby magnified. This could make actions for malicious 

prosecution in arbitration more common than for court litigation. In international arbitral 

proceedings, where it is very difficult to have a claim decided on a summary basis, this would 

finally give the victims of malicious claims a weapon to fight back.   

Again, this development may have the effect of making London-seated arbitration 

more popular, with the greater protections from abuse now potentially available under 

English law as the lex arbitri.  However, it is still to be tested whether and, if so, how the law 
                                                
43 Id. at ¶139. 
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on malicious prosecution will be applied, and how it will be applied specifically in the 

arbitration context. 

V. CONCLUSION 

The growth in the popularity of arbitration for the resolution of India-related disputes 

is due in significant part to the efforts of the Government of India to liberalize the arbitration 

market through the introduction of India’s new arbitration law. This growth should enable 

new India-based arbitration institutions such as the MCIA to flourish, and older centres such 

as London to continue to serve as neutral seats for the resolution of India-related disputes. 

Brexit changes nothing as the effectiveness and popularity of London as an arbitration seat 

and venue owes nothing to the UK’s membership of the EU; it is owed to London’s own 

institutions and characteristics and to English law and language. It is not the New York 

Conventionthat underpins London’s effectiveness. 

As we look forward to the continued effective resolution of international disputes, we 

can be confident of two things. First, the rebirth of arbitration in India, founded on the 

recent legislative reforms, judicial encouragement for arbitration, and the opening of the 

MCIA, should ensure that India becomes a major player in the international arbitration scene. 

Second, irrespective of Brexit, London will remain a leading arbitration hub, and a willing 

partner to India in the promotion and success of arbitration as a means of resolving India-

related disputes. 


