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ABSTRACT 

While crime control has for long been the agenda of the central government, it 

is critical to assess whether the establishment of a National Sex Offender 

Registry is the best way to deal with both crime control and sexual offenders. 

Clearly inspired by its American and English counterparts, the Indian Sex 

Offender Registry will also include biographical and personal information about 

individuals who have committed sexual offences. The proposed policy, as 

introduced in the media, and the problems arising out of the same, can be 

analyzed in light of criminological theories and available empirical research on 

sexual offending. From this perspective, two broad implications emerge, first, 

the proposal to include juveniles who have committed sex offences is potentially 

counter-intuitive and second, the central government’s initiative to include 

individuals who have been charged, but not convicted of any crime in this public 

database, undermines the due process rights and the Fundamental Right to be 

tried fairly. This paper examines how the central government can learn from the 

American experience with Sex Offender Registries and reconsider the inclusion 

of such individuals. 
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I. INTRODUCTION 

The rampant use of technology, and particularly, increasing access to the Internet, has 

spurred numerous criminal justice reforms, allowing countries to gather information and learn 

from other governments about their efforts towards crime control and social control. Thus, it 

is not surprising that the Indian government has been inspired by some of the laws in other 

countries while formulating its own laws and policies. In early 2016, the Union Home 

Ministry announced its intention to set up a National Sex Offender Registry, similar to those 
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established across the United States of America [“U.S.”] and the United Kingdom 

[“U.K.”].1 

In this paper, the use of Sex Offender Registries [“SOR”] and whether this is a good 

criminal justice policy for India, has been discussed, especially with regard to the inclusion of 

juvenile offenders. In order to give a background, the U.S. policies on SORs are used as 

examples. A brief overview of the history and use of SORs in the U.S. has been provided, 

along with a discussion on the differences between registration and community notification. 

Following this, the use of sex offender registries for both adult and juvenile offenders has 

been evaluated while laying an emphasis on its impact on juvenile offenders through 

Criminological and Sociological theories of crime and deviance. Using these theoretical 

propositions, the potential effects of the establishment of a National SOR in India has been 

determined. Based on the available empirical research in this area, the social and legal 

consequences of a national SOR have been discussed. Finally, recommendations have been 

made to the Indian Government and policy makers in an attempt to move forward in 

countering sexual violence.  

II. THE AMERICAN SEX OFFENDER REGISTRY 

The SOR is a relatively new phenomenon. It involves two aspects, that of registration 

and the subsequent notification of the registration of sex offenders. The goals of a SORs are 

to: (i) deter potential sex offenders; (ii) reduce recidivism of known sex offenders; (iii) track 

offenders in the community; (iv) assist investigation carried out by law enforcement agencies 

and (v) provide community residents information to help protect their children.2 In India, the 

horrific gang rape in 2012 prompted the then-UPA government, to constitute a committee to 

suggest criminal justice reforms, which included the introduction of newly defined offences 

and an urgent need for expediency in trials.3 It also encouraged discussions regarding the 

                                                
1 Suryatapa Bhattacharya, India Considers Introducing Sex Offender Register, WALL ST. J. BLOG, (Apr. 29, 2016), 
http://blogs.wsj.com/indiarealtime/2016/04/29/india-considers-introducing-sex-offender-register/. 
2 Elizabeth J. Letourneau, Legal Consequences of Juvenile Sex Offending in the United States, in THE JUVENILE SEX 
OFFENDER 277 (Howard E. Barbaree and William L. Marshall, eds. 2006) [hereinafter Legal Consequences]. 
3 Justice J.S Verma et al., Report of the Committee on Amendments to Criminal Law, Jan. 2013 [hereinafter Amendment 
to Criminal Law].  
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possibility of a National SOR. In May 2016, the Ministry of Home Affairs, clarified that 

consultations were underway with respect to the setting up of the SOR, and that this would 

require the registration of individuals convicted for offences like rape, voyeurism, stalking and 

aggravated sexual assault, and would also potentially include registration of offenders below 

the age of 18 years.4 Information such as the names, addresses, photographs, PAN card 

details, Aadhar card number, fingerprints and DNA samples of the offenders would be 

included in such a registry.5 

Unlike in India, criminal justice policies in the U.S. are a result of more decentralized 

processes. This means that individual states have the right to legislate their own criminal laws 

and procedures, as long as they do not violate the Federal and State Constitutions.6 The 

Federal Government can mandate certain actions from the states however; such compliance 

is usually enforced through financial persuasion. Before 1990, very few states in the U.S. had 

sex offender registration laws, and these laws were restricted to adult sex offenders. By the 

mid-1990s, following extensive media coverage of high-profile cases of violent sex crimes 

committed by juveniles, many state SOR laws were drafted to include children adjudicated 

delinquent of sex offences in juvenile courts as well as children tried and convicted of sex 

offences in criminal court.7 The resulting policies swept youth sex offenders into a system 

created to regulate the post-conviction lives of adult sex offenders. Youth sex offenders were 

caught at the convergence of two increasingly harsh ‘tough on crime’ policy agendas; one 

targeting persons convicted of sexual offences, and the other targeting youth accused of 

violent offences, who were often portrayed at the time as ‘super-predators’- a notion that has 

since been discredited.8 

                                                
4 Lok Sabha, Response to Unstarred Question, No. 2548 to be answered on 10.5.2016., GOVERNMENT OF INDIA: 
MINISTRY OF HOME AFFAIRS (May 10, 2016) available at http://mha1.nic.in/par2013/par2016-pdfs/ls-
100516/2548E.pdf. 
5 Id.; Special Correspondent, Govt. to set up Sex Offender Registry, THE HINDU, (Apr. 28, 2016). 
6 This is derived from the Tenth Amendment to the U.S Constitution in 1791: “The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to 
the people”. 
7 Human Rights Watch, Raised on the Registry: The Irreparable Harm of Placing Children on Sex Offender Registries in the 
U.S (2013), ¶4 [hereinafter HRW]. 
8 Id.  
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A. THE HISTORY AND USE OF THE SEX OFFENDER REGISTRY IN THE U.S. 

The history of the SOR in the U.S. can be classified into two time periods: pre-2006 

and post-2006. Before 2006, there was no federal mandate that required states to establish 

SOR’s. After the passing of the Adam Walsh Child Protection and Safety Act of 2006 

[“AWA”], 9 states that sought federal funding were required to comply with Title I of the 

AWA, called the Sex Offender Registration and Notification Act [“SORNA”]. The SORNA 

mandated the compulsory registration and community notification of adult sex offenders,10 

and for the first time instructed the inclusion of the names of juvenile offenders who had 

committed certain sex crimes to the SORs in their respective states, which were also 

subjected to community notification or access to their information in an online database like 

adults.11 Only States that chose to comply with the Act in a substantial manner would receive 

federal funding.12 

i. Pre- 2006 

Before 2006, few states had SOR and notification laws.13 In 1994, with the 

introduction of the Jacob Wetterling Crimes against Children and Sexually Violent Offender 

Registration Act,14 states were required to set up sex offender registries to receive federal 

funding. In 1996, this Act was amended by Megan’s Law,15which went a step further and 

                                                
9 42 U.S.C. §16911 (2006). 
10 42 U.S.C §113(a): “A sex offender shall register, and keep the registration current, in each jurisdiction where 
the offender resides, where the offender is an employee, and where the offender is a student. For initial 
registration purposes only, a sex offender shall also register in the jurisdiction in which convicted if such 
jurisdiction is different from the jurisdiction of residence” [hereinafter Section 113a]. 
11 42 U.S.C §111(8): “Convicted as including certain juvenile adjudications- The term ‘‘convicted’’ or a variant 
thereof, used with respect to a sex offense, includes adjudicated delinquent as a juvenile for that offense, but 
only if the offender is 14 years of age or older at the time of the offense and the offense adjudicated was 
comparable to or more severe than aggravated sexual abuse (as described in section 2241 of title 18, United 
States Code), or was an attempt or conspiracy to commit such an offense”. 
12 42 U.S.C §125(a): “For any fiscal year after the end of the period for implementation, a jurisdiction that fails, 
as determined by the Attorney General, to substantially implement this title shall not receive 10 percent of the 
funds that would otherwise be allocated for that fiscal year to the jurisdiction under subpart 1 of part E of title I 
of the Omnibus Crime Control and Safe Streets Act of 1968 (42 U.S.C. 3750 et seq.)”.  
13 California was the first state to have such a law in 1947 and the next state that had a specific law targeting sex 
offenders was Washington in 1990.  
14 42 U.S.C. § 14071. 
15 42 U.S.C. § 14071 (amended) based on New Jersey Stat Ann. § § 2C 7-1 to 2C: 7-11. 



Spring, 2017]  Rethinking the Indian Sex Offender Registry   
 

61 

required public dissemination of registered sex offenders. These two laws together created the 

following requirements: “(i) Registration,16 under which an offender must follow a set of 

procedures, in terms of disclosing current information to law enforcement, like his/her 

residence, employment and drug use;17(ii) Community Notification, through which 

information is transmitted to the public in different ways, including website links, and door to 

door communication by registrants,18 and (iii) Residency Restrictions,19 whereby restrictions 

are imposed on registered offenders, for instance, they are not allowed to live near a 

school.”20After the passage of these laws, at least thirty-eight states had some type of sex 

offender registration statute on their books.21 Generally, the laws followed a similar pattern, 

with variations in specific provisions such as the specific offences that trigger registration 

requirements, the penalties for failure to register, and the type of information contained in the 

registry. The degree to which the statutes allowed public access to the registry also varied 

from state to state.22 This allowed for states to have their own risk management systems for 

                                                
16 42 U.S.C § 113a, supra note 10. 
17 42 U.S.C §114(a): “The sex offender shall provide the following information to the appropriate official for 
inclusion in the sex offender registry: (1) The name of the sex offender (including any alias used by the 
individual). (2) The Social Security number of the sex offender. (3) The address of each residence at which the 
sex offender resides or will reside. (4) The name and address of any place where the sex offender is an employee 
or will be an employee. (5) The name and address of any place where the sex offender is a student or will be a 
student. (6) The license plate number and a description of any vehicle owned or operated by the sex offender. 
(7) Any other information required by the Attorney General”. 
1842 U.S.C §118(a): “Except as provided in this section, each jurisdiction shall make available on the Internet, in 
a manner that is readily accessible to all jurisdictions and to the public, all information about each sex offender in 
the registry. The jurisdiction shall maintain the Internet site in a manner that will permit the public to obtain 
relevant information for each sex offender by a single query for any given zip code or geographic radius set by 
the user. The jurisdiction shall also include in the design of its Internet site all field search capabilities needed for 
full participation in the Dru Sjodin National Sex Offender Public Website and shall participate in that website as 
provided by the Attorney General”. 
19 Per 42 U.S.C §638(a)(1), individual states may undertake a study to determine which areas may be restricted: 
“The Attorney General shall conduct a study to evaluate the effectiveness of monitoring and restricting the 
activities of sex offenders to reduce the occurrence of repeat offenses by such sex offenders, through conditions 
imposed as part of supervised release or probation conditions. The study shall evaluate- (1) the effectiveness of 
methods of monitoring and restricting the activities of sex offenders, including restrictions- (A) on the areas in 
which sex offenders can reside, work, and attend school; (B) limiting access by sex offenders to the Internet or 
to specific Internet sites; and (C) preventing access by sex offenders to pornography and other obscene 
materials; (2) the ability of law enforcement agencies and courts to enforce such restrictions; and (3) the efficacy 
of any other restrictions that may reduce the occurrence of repeat offenses by sex offenders”. 
20 HRW, supra note 7, ¶ 3. 
21 Abril R. Bedarf. Examining Sex Offender and Community Notification Laws. 83 CAL. L. REV. 885, 886 
(1995)[hereinafter Abril]. 
22 Id. at 887. 
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sex offenders, allowing for more discretion in terms of releasing information, especially of 

juvenile sex offenders, whose access to information was limited to law enforcement. 

ii. Post-2006 

Unlike previous federal laws, SORNA required juvenile offenders (those below the 

age of 18 but not below the age of 14), to be put on the registry and be subject to the same 

level of notification as adults if they commit the same sex offences.23 SORNA sets up a three-

tier system of registration and notification with each higher level indicating more 

requirements from those convicted for particular sex offences, including juveniles.24 This 

categorization is as follows: 

i. Tier I sex offenders are those who are convicted of “least serious offences”, and are 

required to register for 15 years and expected to renew their registration annually.25 

These also include misdemeanors,26 along with felony offences27 that do not qualify as a 

“sex offence”.28 

ii. Tier II sex offenders are required to register for 25 years and expected to renew their 

registration every six months. A person previously convicted of a Tier I offence and 

who subsequently commits a Tier II offence, will automatically be classified as a Tier II 

                                                
23 42 U.S.C §16911(8): “The term ‘‘convicted’’ or a variant thereof, used with respect to a sex offence, includes 
adjudicated delinquent as a juvenile for that offence, but only if the offender is 14 years of age or older at the 
time of the offence and the offence adjudicated was comparable to or more severe than aggravated sexual abuse 
(as described in section 2241 of title 18, United States Code), or was an attempt or conspiracy to commit such an 
offence”. 
24 See 42 U.S.C §111 (2); (3) and (4). 
25 42 U.S.C §111 (2): “The term ‘‘tier I sex offender’’ means a sex offender other than a tier II or tier III sex 
offender.”, read with 42 U.S.C §115(a)(1) “A sex offender shall keep the registration current for the full 
registration period (excluding any time the sex offender is in custody or civilly committed) unless the offender is 
allowed a reduction under subsection (b). The full registration period is- (1) 15 years, if the offender is a tier I 
sex offender”. 
26 Misdemeanors are relatively minor offences that carry less than a year of imprisonment and often carry fines.   
27 Felony offences are more severe offences, typically categorized as crimes, which are punishable with more 
than one year of imprisonment.   
28 Definition can be found under 42 U.S.C § 16911 and includes any offence that involves a sexual act or sexual 
contact with another; any offence against a minor; certain federal offences under title 18 (criminal code); 
specified military offences and attempt or conspiracy to commit any such acts. The only exceptions to these acts 
are foreign convictions obtained without due process rights and offences involving consensual sexual acts.  
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sex offender.29 Tier II offences include crimes under state statutes, offences involving 

minors in prostitution, sexual contact with minors, use of minors in sexual 

performances and production and distribution of child pornography.30 

iii. Tier III sex offenders are required to register for life and expected to renew their 

registration every three months.31 A person previously classified as a Tier II sex 

offender who subsequently commits any sex offence is automatically classified as a Tier 

III sex offender.32Tier III sex offences are those punishable by more than one year of 

imprisonment and involve crimes of sexual acts by force or threat, sexual acts with an 

unconscious person or anyone incapable of appraising the nature of the act, sexual acts 

with a child under the age of 12 and non-parental kidnapping of a minor.33 

At all three tiers, offenders in the registry must provide personal information to the 

registry officials (name, residence, number of vehicles, social security, car plates); their DNA 

samples, finger and palm prints and are also subject to community notification through an 

online database.34 There are no exceptions for intra-familial cases of sexual abuse. On the 

other hand, the only exception is the so-called “Romeo and Juliet” clause, which exempts 

registration of individuals convicted of sex offences involving “consensual” sexual activity 

between a victim who is at least 13 years old and an offender not more than four years older 

than the victim, who are unrelated to each other.35Additionally, there are no provisions for 

                                                
29 42 U.S.C §111 (3)(C): “The term ‘‘tier II sex offender’’ means a sex offender other than a tier III sex offender 
whose offense is punishable by imprisonment for more than 1 year and- (C) occurs after the offender becomes a 
tier I sex offender”. 
30 42 U.S.C §111 (3)(A). 
31 42 U.S.C §115(a)(3) A sex offender shall keep the registration current for the full registration period (excluding 
any time the sex offender is in custody or civilly committed) unless the offender is allowed a reduction under 
subsection (b). The full registration period is (3) the life of the offender, if the offender is a tier III sex offender. 
32 42 U.S.C §111 (4)(C): “The term ‘‘tier III sex offender’’ means a sex offender whose offense is punishable by 
imprisonment for more than 1 year and- (C) occurs after the offender becomes a tier II sex offender”. 
33 42 U.S.C §111 (4)(A). 
34 Lori McPherson. Practitioner’s guide to the Adam Walsh Act, UPDATE: NATL CTR FOR PROSECUTION OF CHILD 
ABUSE, 20(9) (2007) available at http://www. ojp.usdoj.gov/smart/pdfs/practitioner_guide_awa.pdf [hereinafter 
Adam Walsh Act].  
35 Id. at ¶ 3. 
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risk assessment hearings, for either adults or juveniles who are subjected to SORNA 

requirements, thus, signifying a significant shift from risk assessment to offence assessment.36 

Not all states have adopted the AWA fully. As of 2016, only 17 states out of 50, have 

substantially complied with SORNA.37 Eleven states and the District of Columbia, do not 

register any juvenile offenders who have been adjudicated delinquent in juvenile courts; 

however, these 12 jurisdictions require registration for children convicted of sex offences in 

adult courts.38 

III. AMERICAN COURTS, THE SOR AND JUVENILE OFFENDERS 

Despite the skepticism surrounding the use and efficacy of the SOR, the U.S. 

Supreme Court is yet to disregard its value. In Delbert W. Smith and Bruce M. Botelho v John 

Doe,39 the Supreme Court by a 6:3 majority upheld Alaska’s SOR law, stating that it was a civil 

statute that did not intend to be punitive. According to the Court, the registration and 

dissemination of information about convicted offenders was in the interest of public safety, 

and hence the Act was constitutional.40 Similarly, in the case of Connecticut Department of Public 

Safety v John Doe,41 the Court unanimously decided that Connecticut’s SOR law was not based 

on an offender’s dangerousness, and relied solely on prior convictions, and therefore, 

disclosing or publicly disseminating information about an offender on the registry without a 

hearing did not violate any due process rights. In Thomas Carr v U.S.,42 the Supreme Court by 

a 6:3 majority held that SORNA did not apply to conduct, in terms of registering and 

updating information, prior to its enactment. The dissenting judges argued that this 

contradicted the premise of the Act, by treating similarly situated convicted sex offenders 

differently. Additionally, there is a significant lacuna in SORNA. Under the Act, sex offenders 

who intentionally do not register and update their information when they have been ordered 

                                                
36 ASSOCIATION FOR THE TREATMENT OF SEXUAL ABUSERS (ATSA), The Registration and Notification of Adult Sex 
Offenders, (2010) http://www.atsa.com/registration-and-community-notification-adult-sexual-offenders. 
37 SMART, SORNA Implementation Status (Sep. 26, 2016) http://ojp.gov/smart/sorna-map.htm.  
38 Abril, supra note 21, at ¶ 32. 
39 Delbert W. Smith and Bruce M. Botelho v. John Doe & Ors.,538 US 84 (2003). 
40 Id. 
41 Connecticut Department of Public Safety v. John Doe,538 US 1 (2003). 
42 Thomas Carr v. U.S.,560 US 438 (2010). 
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by the court to do so, can be said to have committed a federal crime.43 However, if they exit 

the country, then there is no onus on them to register or update their whereabouts because it 

would not fall within the meaning of “jurisdiction” under SORNA;44 thus, effectively 

rendering the SOR meaningless if an individual chooses to abscond and commit crimes in 

another place.  

The constitutional validity of the applicability of the SOR to juvenile offenders has 

been diverse. The main issue is whether the application of SOR laws on juvenile offenders is 

justified under the proportionality principle of the Eighth Amendment of the Constitution,45 

which states that “Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 

punishments inflicted.” The central issue is whether the registration and notification of juvenile 

offenders on a SOR amounts to cruel and unusual punishment, making it unconstitutional. 

Though it is yet to reach the Supreme Court, previous decisions in Roper v Simmons,46 Graham v 

Florida47and Miller v Alabama,48indicate that the Court could follow a similar trajectory and 

hold lifetime registration and notification requirements for juvenile sex offenders as 

unconstitutional under the Eighth Amendment.49 Specifically in Roper, the Court found three 

differences between juveniles and adults that diminish the juveniles’ culpability: (i) lack of 

maturity and sense of responsibility among juveniles; (ii) greater susceptibility to negative 

influences and peer pressure; and (iii) the ‘transitory’ character and personality of juveniles. 

These differences were discussed again in Graham and Miller, re-establishing that there is a 

                                                
43 42 U.S.C §113(e): “Each jurisdiction, other than a Federally recognized Indian tribe, shall provide a criminal 
penalty that includes a maximum term of imprisonment that is greater than 1 year for the failure of a sex 
offender to comply with the requirements of this title.” 
44 Lester Ray Nichols v. United States, 136 S.Ct. 1113. 
45 Rebecca Shepard, Does the Punishment Fit the Crime?: Applying Eighth Amendment Proportionality Analysis to Georgia’s 
Sex Offender Registration Statute and Residency and Employment Restrictions for Juvenile Offenders, GEORGIA STATE U. L. 
REV., 28(2) 529 (2012). 
46 Roper v. Simmons, 543 U.S 551 (2005)[In this case, the Supreme Court held that capital punishment for 
offenders below the age of 18 is unconstitutional under the 8th Amendment clause and qualifies as cruel and 
unusual punishment if allowed to continue on the books]. 
47 Graham v. Florida, 560 U.S 48 (2010) [In this case, the Supreme Court held that a sentence of life 
imprisonment without parole for non-homicide offences committed by juveniles is unconstitutional]. 
48 Miller v. Alabama, 567 U.S. (2012) [In this case, the Supreme Court extended their ruling in Graham and held 
that life imprisonment without parole for all juvenile offenders is unconstitutional under the 8th amendment].  
49 Robin Walker Sterling, Juvenile Sex Offender Registration: An Impermissible Life Sentence, U. CHI. L. REV. 82, 295 
(2015). 
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difference in culpability between adults and children. If children are tried differently when 

they are charged with homicide, thereby not facing a possible sentence of life without parole, 

they must also be tried differently when they are charged with sex offences and should not 

have to face the possibility of mandatory lifetime sex-offender registration.50 

Unlike the federal Supreme Court, some state Supreme Courts have been more 

forthcoming in determining whether the provision to include juvenile offenders in a SOR as 

per the SORNA mandate is constitutional. For instance, in 2015, the Supreme Court of the 

State of Pennsylvania struck down its SORNA provision,51 which required juveniles to be put 

on the registry because it serves as an irrebuttable presumption. The Superior Court of 

Pennsylvania pointed out that “irrebuttable presumptions are violative of due process where 

the presumption is deemed not universally true and a reasonable alternative means of 

ascertaining that presumed fact is available”.52 The Pennsylvania Court held that the 

provision, in so far as it applied to the registration and notification of juvenile offenders, was 

unconstitutional on three grounds: (i) The law did not give juveniles the opportunity to 

challenge the presumption that they will reoffend, and thus, clearly violated their due process 

rights; (ii) The high risk of reoffending is not universally true for all offenders, especially in 

the case of juvenile offenders; and (iii) There are alternative means to assess a juvenile’s risk 

to offend, as opposed to automatic registration and notification.53 Similarly, the Ohio 

Supreme Court ruled that automatic lifetime registration for juveniles is unconstitutional 

under both the US and Ohio constitutions.54 On the other hand, the Illinois Supreme Court 

upheld the mandatory lifetime sex offender registration under both state and federal 

constitution, in that the registration does not affect any fundamental right and is for public 
                                                
50 Id. 
51 42 Pa.C.S. § 9799.13(8): “An individual who, on or after the effective date of this section, is a juvenile offender 
who was adjudicated delinquent within this Commonwealth or was adjudicated delinquent in another 
jurisdiction or a foreign country and: (i) has a residence within this Commonwealth; (ii) is employed within this 
Commonwealth; or (iii) is a student within this Commonwealth. (8.1) An individual who is a juvenile offender 
who is adjudicated delinquent in this Commonwealth on or after the effective date of this paragraph but who 
does not have a residence within this Commonwealth, is not a transient, is not employed in this Commonwealth 
or is not a student within this Commonwealth must register with the Pennsylvania State Police in accordance 
with section 9799.19 prior to leaving this Commonwealth.” 
52 In the Interest of R.M; Appeal of: R.M, a Minor. 2015 Pa. Super. Unpub. LEXIS 2820. 120 A.3d 380, 1, 24. 
53 Id. 24-26. 
54 In Re C.P, 967 N.E. 2d 729, 732 (Ohio 2012). 
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safety.55 Furthermore, the Illinois Court added “there is a rational relationship between the 

registration of juvenile sex offenders and the protection of the public from such offenders. 

Requiring the registration of juvenile sex offenders, even where the offender is only 12-years-

old and the duration of registration is for life, is reasonable in light of the strict limits placed 

upon access to that information. Whether there are better means to achieve this result, such 

as limiting the duration of registration for all juvenile sex offenders including juvenile sexual 

predators, is a matter better left to the legislature”.56 Thus, there is clearly a mixed judicial 

response among American courts towards SORs. 

IV. CRIMINOLOGICAL PERSPECTIVES 

Sex offender registration and notification creates labels, which in turn, affects how 

individuals see themselves and how they are perceived by their communities. Such labels end 

up, further penalizing individuals, as opposed to helping them re-enter their communities. Sex 

offender notifications are primarily geared towards shaming offenders, which results in 

labeling them as such for life, whereas the ultimate goal of this type of punishment should be 

deterrence or reduction of sex crimes. Through criminological theories, the impact of being 

labeled as a sex offender and whether such a label actually prevents an individual from 

offending or reoffending can be assessed. 

A.LABELING PERSPECTIVES 

Labeling theories discuss the impact of labels on individual behavior. The basic 

principle of labeling theories is that repeated acts of deviance is a result of being labeled as a 

deviant, even if the initial act of deviance was due to some other factor.57 However, before 

the creation of labels, there is a symbolic interaction, or a transaction involving the interaction 

between two or more individuals.58 It is a process by which shared meanings, behavioral 

                                                
55 In Re J.W, 787 N.E.2d 747, 760 (Ill 2003). 
56 Id. at 758. 
57 DONALD J. SHOEMAKER, THEORIES OF DELINQUENCY: AN EXAMINATION OF EXPLANATIONS OF 
DELINQUENT BEHAVIOR (2005). 
58 GEORGE H. MEAD, MIND, SELF AND SOCIETY (Daniel R. Huebner & Hans Joas eds. 1934). 
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expectations and reflected appraisals are built up in interaction and applied to behavior.59 This 

means that individuals influence each other, take on roles and make appraisals from their 

standpoint of a particular situation, their own self and possible lines of action. Individuals 

who are confronted with delinquent behavior as a possible line of action are likely to imitate 

each other through verbal and non-verbal cues.60 An individual takes on or assumes the 

organized social attitudes of the given social group or community or some section and 

governs his own conduct accordingly.61 Therefore, those who see themselves (from the 

standpoint of others) as persons who engage in delinquent behavior in certain situations are 

more likely to engage in delinquency.  

Further, the use of labels creates a distinction between two groups. Sociologist 

Howard Becker, set up this distinction as occurring when social groups create deviance by 

making the rules whose infraction constitutes deviance and by applying those rules to 

particular people and labeling them as ‘outsiders’.62 Thus, any action becomes deviant when it 

is labeled as such. Whether an act is deviant or not is dependent on how people react to it. If 

someone has committed an infraction, it does not necessarily mean that others will treat it as 

one. The opposite scenario is also true; persons who have not violated any rule may be 

treated as offenders in certain situations.63 The latter scenario is true for those who will be 

labeled as sex offenders for years, and sometimes till the end of their lives, where the label 

endures, despite them not committing another infraction. In the Indian scenario, this is even 

more troubling because the SOR policy, as has been reported in the media,64 is being drafted 

to include individuals who have not been convicted of any sex offence in the registry. Not 

only is the use of such a label problematic, it is how individuals cope with such labels, which 

is the primary concern. The process of justifying deviant behavior due to the meaning 

attached to such labels was explained by Edwin Lemert, who introduced the concepts of 

primary and secondary deviance. According to him, primary deviance is the origination of 

                                                
59 Ross L. Matsueda, Reflected Appraisals, Parental Labeling and Delinquency, AM. J. SOC, 97(6) 1577, 1580 (1992). 
60 Id. 
61 Adam Walsh Act, supra note 34, at 156. 
62 Howard S. Becker, Outsiders: Studies in the Sociology of Deviance, AM. J. SOC. 69(4), 6 (1963). 
63 Id. at ¶ 8. 
64 Amendment to Criminal Law, supra note 3. 
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deviant behavior and secondary deviance is how deviant acts are symbolically attached to 

persons and the effective consequences of such attachment for subsequent deviance on part 

of the person.65According to Lemert, secondary deviance serves as a mechanism through 

which individuals justify their deviant behavior.  

However, all labels do not result in deviance, or rather secondary deviance. But it is 

more likely that a person will indulge in criminal behavior when a label attached to such 

behavior is a stigma. By definition, a person with a stigma is believed to be ‘not quite 

human’,66 and this is especially so in the case of serious offenders. Erving Goffman defines 

stigma as when an individual with an attribute that is discredited by his or her society is 

rejected as a result of that attribute.67 Consequently, this stigma deeply impacts a person’s 

identity. Goffman’s main concern is not regarding the type of stigma, but how individuals 

cope in terms of their identity when a stigma is attached. He explains the difference between 

the ‘discredited’ and ‘discreditable' where a discredited person is one whose stigma is evident 

to the others around him, whereas for a discreditable person whose differentness is not 

immediately apparent.68 This ‘differentness’ is characterized as a gap between an individual’s 

actual identity and a virtual one and it is the management of this gap that becomes difficult 

for either the discredited or the discreditable. Goffman’s analysis of how an individual relates 

to his own identity when a stigma is attached is critical in understanding the impact of 

criminological labels. An individual, who is categorized as a sex offender, before having 

committed any subsequent offence or in the Indian scenario, with possibility of not having 

committed any offence at all, may become uncertain of his own identity and in turn adopt the 

perception of himself as a sexual deviant.   

Therefore, labeling theory tells us that labels, whether informal or formal, may not be 

the most appropriate way of punishing individuals, though it may be the most common 

method of punishment. However, the role of shame in punishment has been a powerful 

mechanism through which offenders can take responsibility for their actions. This is 
                                                
65 EDWIN M. LEMERT, HUMAN DEVIANCE, SOCIAL PROBLEMS AND SOCIAL CONTROL, 48 (2nd ed., 1967). 
66 ERVING GOFFMAN, STIGMA: NOTES ON THE MANAGEMENT OF SPOILED IDENTITY, 5 (1963).  
67 Id. at 6. 
68 Id. at 42. 
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highlighted in Australian criminologist John Braithwaite’s theoretical model of re-integrative 

shaming that discusses the role of shame in punishment.69 However, labels that shame run the 

risk of counter-productivity when it shades into stigmatization.70 Therefore, there is a 

distinction made between re-integrative shaming and disintegrative shaming or stigmatization. 

Re-integrative shaming can result in effective deterrence as opposed to stigmatization, which 

is how most offenders are treated. He further posited that shaming is more likely to become 

re-integrative in societies that are communitarian71 and as a result, such societies witness lower 

rates of crime. On the other hand, shaming that is stigmatizing, makes criminal subcultures 

more attractive to the rejected individuals, thereby increasing the likelihood of 

crime.72Additionally, any systematic blockage of legitimate opportunities for critical factions 

of the population fosters these criminal subcultures73 Therefore, when registration and 

notification of sex offenders is viewed from this perspective, shaming is stigmatizing, more so 

for juvenile offenders who have weaker ties in their communities and includes them in a 

fraction of the population that faces systematic blockages of legitimate opportunities (if they 

were not already from such a fraction). In order to overcome this, labeling perspectives 

implicitly suggest the use of treatment and rehabilitative programs that are non-stigmatizing, 

re-integrative and non-disfiguring. 

B.DETERRENCE PERSPECTIVES 

The rationale behind SOR laws is that attaching such labels will deter individuals who 

have already committed a sex crime from committing crimes in the future. Additionally, the 

likelihood of being punished with such a label will deter individuals from committing these 

crimes in the first place. This is an example of the policy implication of the rational choice or 

deterrence theory. Deterrence perspectives assume that offenders exercise rational judgment 

and are reasonably aware of the potential costs (punishment) and benefits (gains) associated 

with criminal acts. This assumption reflects two points: “(a) aggregate crime rates in an 

                                                
69 JOHN BRAITHWAITE, CRIME, SHAME AND REINTEGRATION (1989). 
70 Id. at 55. 
71 Id. at 102. 
72 Id. at102-103. 
73 Id. at 103. 
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ecological region can be curbed by the crime control activities of the criminal justice system 

(i.e., by increasing the potential costs and probable risks for criminal behavior) and (b) Such 

activities may come in the form of more rigorous police practices (e.g., crackdowns, 

increasing clearance rates), prosecuting offenders more efficiently, and/or legislatively 

increasing the severity of certain criminal sanctions.”74 

Results of previous empirical research on deterrence effects have been limited in their 

approach. A meta-analysis of macro-level predictors of crime in the U.S. found that 

deterrence or rational choice theories generally have a weak empirical status.75 The most 

common predictors utilized in this study were: (i) the incarceration effect (imprisonment); (ii) 

police effect;76 and (iii) effect of ‘Tough on Crime’ policies, which in its wide ambit included 

SOR laws. Of these indicators, only incarceration received a high rating for stability and 

strength in predicting crime.77 However, it is difficult to determine whether the incarceration 

effect as a stable predictor is due to its unique deterrent impact as policy makers would like to 

believe or because of imprisonment that incapacitates individuals from committing crimes.78 

Supporting sex offender registration based on this research is tricky because the sanctions of 

registration and notification, occurs in addition to imprisonment. Furthermore, Professor 

Daniel Nagin argues that there is also a theoretical and empirical gap in understanding a 

sanction, and its effect on deterrence. There are two dimensions, the legal authority for 

different types of sanctions, and the way in which those sanctions are administered.79 These 

two dimensions combine to determine certainty, severity and celerity of sanction options for 

punishment but theories of deterrence specify sanction threats in the singular and not plural 

and hence do not provide the basis for considering the differential deterrent effect of 

different types of sanctions.80 

                                                
74 Travis C. Pratt& Francis T. Cullen, Assessing Macro-Level Predictors and Theories of Crime: A Meta-analysis, CRI. & 
JUS.32 373, 415 (2005) [hereinafter Macro Level]. 
75 Id.  
76 Id. at 391.  
77 Id. at 397. 
78 Id. at 417. 
79 Daniel S. Nagin, Deterrence in the Twenty-First Century, CRI. & JUS. 42 199 (2013). 
80 Id. at 253. 
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The problem of studying the deterrence effect on juvenile offenders who commit sex 

crimes is more complicated. Beginning in the 1980s, states across the U.S. began introducing 

harsher laws for juvenile offenders, adopting the idea of “adult time for adult crime” but in 

some states, laws ended up being passed when juvenile crime was already 

declining.81Evaluation of multiple deterrence studies, found three broad concerns regarding 

juvenile offenders: (i) the effect of deterrence varies by age with juveniles showing less 

deterrence than adults perhaps due to impulsivity;82 (ii) assessing deterrence is a complex 

multistep process which would require juveniles to identify themselves as capable of 

committing sexual offences, expecting to be caught and punished and that such punishment 

would involve registration;83 and (iii) the presumption that juveniles understand a registration 

and notification policy and its repercussions.84 For instance, a study conducted with a 

relatively smaller sample size, found that adolescents who are least aware of the registration-

related consequences of sex offences might be at the most risk for experiencing some of the 

negative consequences of registration.85 In addition to that, the nature of sex offences is 

complex.86 They are often committed in secret but are also more difficult to prove in terms of 

physical evidence. In the U.S., sexual assault is one of the most underreported crimes, with 

only 34% of cases getting reported to the police in the year 2014.87 

Several studies also support that sexual offence recidivism rates are underreported and 

more so when it involves cases of intra-familial abuse.88 Despite these issues, one study 

examined whether South Carolina’s SOR policy,89 reduced the number of first-time juvenile 

sex crimes by looking at the rate of sex crime charges between 1991 and 2004, and found that 

                                                
81 Elizabeth S. Scott & Laurence Steinberg, Adolescent Development and the Regulation of Youth Crime, THE FUTURE 
OF CHILDREN, 18(2): 15, 18 [hereinafter Adolescent Development]. 
82 Legal Consequences, supra note 2, at ¶ 278. 
83 Id. at ¶ 278 
84 Id. at ¶ 279. 
85 Margaret C. Stevenson et al., Knowledge of Juvenile Sex Offender Registration Laws Predicts Adolescent Sexual Behavior, J. 
CHILD. SEX. ABUSE, 22(1) 103, 112 (2013). 
86 Legal Consequences, supra note 2, at ¶ 279. 
87 Jennifer L. Truman & Lynn Langton, Criminal Victimization, 2014, BJS 7(2015). 
88 Tim Bynum et.al, Chapter 19: Recidivism of Sex Offenders, in CORRECTIONAL CONTEXTS: CONTEMPORARY AND 
CLASSICAL READINGS 240 (Ed. 4, 2001). 
89 See S. Carolina CODE OF LAWS, Title 16: Crimes and Offenses (2010). 
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the policy change in 1995, did not deter juvenile sex offenders.90 They found that after the 

passage of the 1995 Act in South Carolina, the rates of sex crimes and robbery crimes 

dropped significantly, but were attributable to a legislative change that moved prosecution of 

older youthful offenders from juvenile court to adult court. Thus, there was no evidence that 

SORNA itself had a general deterrent effect on sex crimes committed by juveniles.91 

V. CRIMINOLOGICAL RESEARCH SURROUNDING REGISTRATION AND NOTIFICATION 

In India, there is a vacuum in empirical research on the effect of laws on sex 

offenders and thus, empirical research in the U.S. has been relied on. Results from such 

research have been treated with caution due to two broad reasons: (i) the general 

underreporting of crime,92 and (ii) problems with determining recidivism rates. Furthermore, 

four broad factors affect the determination of sex offender recidivism rates: (i) the population 

of sex offenders is ostensibly heterogeneous; (ii) the different operational definitions of 

recidivism, whether it means subsequent arrest, conviction or imprisonment; (iii) the types of 

offences considered; and (iv)the length of follow-up or the time considered for offences to 

recur.93 

Moreover, empirical research has indicated that sex offender laws: “(i) do not reflect 

the scientific research on sexual victimization, offending and risk; (ii) do not focus on the 

victim’s recovery or healing processes; (iii) are driven by singularly horrific ‘perfect storm’ 

cases, which are awful, but rare outliers when compared to the most common types of sexual 

assault and molestation cases; (iv) are politically popular, overbroad and simplistic; and (v) 

provide a superficial reassurance to the public on a profoundly complex, deeply vulnerable 

                                                
90 Elizabeth J. Letourneau, Do Sex Offender Registration and Notification Requirements deter Juvenile Sex Crimes?, CRIM. 
JUS. & BEH. 37(5)553, 556 (2010) [hereinafter Registration and Notification Requirements] (“South Carolina’s SOR 
policy was first enacted in 1995 and was then modified to include online notification in 1999. The policy subjects 
juveniles convicted of certain sex crimes to registration and notification requirements regardless of the youth’s 
age or risk of recidivism. Information about all registered juveniles is provided to their schools, their victims, and 
nearby child-centered businesses (e.g., daycare centers). 
91 Id.  
92 Kelly K. Bonnar-Kidd, Sex Offender Laws and Prevention of Sexual Violence or Recidivism, AM. J. PUB. HEALTH, 
100(3) 412 (2010). 
93 Legal Consequences, supra note 2. 
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and personal fear (that of rape and sexual victimization).94 These problems are exacerbated by 

the inclusion of juvenile offenders. Researchers have argued that the addition of juvenile sex 

offenders in SOR’s and subjecting them to community notification, appear contrary to the 

juvenile courts tradition goal of non-punitive intervention.95 In the Indian context, Juvenile 

Justice Boards [“JJB’s”]96 are akin to juvenile courts, established to provide measures of 

guidance and rehabilitation for the child, protection for the society, and not to fix criminal 

responsibility, guilt and punishment.97 Essentially, the juvenile justice system has been set up 

to protect juvenile offenders and do what is best for them in terms of treatment and 

supervision, but having them register as juvenile sex offenders conflicts with that goal.98 

Lifetime retribution for juvenile offences is antithetical to the philosophy of the juvenile 

justice system, which strives to balance community safety with the rehabilitative needs and 

rehabilitative potential of juveniles.99 

Furthermore, the post-release environment for newly released sex offenders is highly 

stigmatized and isolated. Although, it is vital for the released offender to be reintegrated into 

a given community in a way that allows him or her to find employment and form positive 

adult supportive relationships, the intense stigma and shame surrounding the offender’s prior 

behavior as well as the persisting label of a sex offender make these crucial adjustments 

extremely difficult and stressful.100 This is seemingly worse for juvenile offenders. In the 2013, 

a study conducted by Human Rights Watch [“HRW”], among the 281 youth offenders and 

family members of 15 additional youth offenders, indicated that most (250 people, or 84.5 

percent), described the negative psychological impacts that they attributed to their status as a 

registrant, such as depression, a sense of isolation, difficulty forming or maintaining 
                                                
94 Richard G. Wright, Introduction: The failure of sex offender policies, in SEX OFFENDER LAWS: FAILED POLICIES, 
NEW DIRECTIONS, 2 (Richard G. Wright ed., 2006). 
95 Lisa C. Trivits& Dickon N. Reppucci, Application of Megan’s Law to Juveniles, AM. PSYCH.57(9): 690 (2002). 
96 §6, Juvenile Justice (Care and Protection of Children) Act, 2015. 
97 Kent v. U.S, 383 U.S 541, 544 (1966). 
98 Franklin E. Zimring. AN AMERICAN TRAVESTY: LEGAL RESPONSES TO ADOLESCENT SEXUAL 
OFFENDING.(2004); Sarah W. Craun & Poco D. Kernsmith ,Juvenile Offenders and Sex Offender Registries: Examining 
the Data Behind the Debate, FED. PROB. 70(3) 45 (2006). 
99 Registration and Notification Requirements, supra note 90, at ¶ 556. 
100 William Edwards & Christopher Hensleyet, Contextualizing Sex Offender Management Legislation and Policy: 
Evaluating the Problem of Latent Consequences in Community Notification Laws, INT’L. J. OFF. THERAPY & COMP.CRIM. 
45(1) 83, 89 (2001). 
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relationships, and suicide ideation. Nearly one fifth of those interviewed (58 people, or 19.6 

percent), said they had attempted suicide; three of the registrants whose cases were examined 

did commit suicide.101 Thus, the consequences of registration and subsequent notification can 

significantly impact the way individuals view themselves, especially juveniles.  

VI. POLICY IMPLICATIONS ON ADULT AND JUVENILE OFFENDERS 

Based on the theoretical suppositions and current empirical research in the U.S., the 

Indian government’s decision to introduce a national SOR is extremely troubling. The 

intention behind establishment of SORs is to deter potential sex offenders and specifically 

deter those who have previously committed sex crimes from reoffending.102 Research in 

recidivism of offenders in the U.S. has shown that this focus on recidivism is erroneous 

because sex offenders are among the least likely to reoffend.103 Individuals labeled as sex 

offenders have extremely low recidivism rates when compared to persons convicted of 

robbery, non-sexual assault, burglary, larceny, motor vehicle theft, fraud, drug offences, and 

public order offences.104 According to HRW, studies conducted so far have shown lower 

recidivism rates for juveniles than for adult offenders.105 Therefore, this idea that registration 

and notification is justifiable in order to control recidivism of adult and juvenile sex offenders 

is misguided. However, the SOR itself could potentially serve as a useful tool for law 

enforcement. Police and other law enforcement agencies could create a private database to 

keep track of repeat adult offenders and expect such offenders to keep them updated of their 

whereabouts. However, these should be individuals who have been convicted of a sex crime. 

Ideally, this should not extend to individuals below the age of 18 years whose risk of 

offending can be mitigated through proper rehabilitative interventions.  

More importantly, the American experience with SOR laws, and their impact on 

communities can and should serve as important lessons for the Indian criminal justice policy. 

                                                
101 HRW, supra note 7, at ¶ 51. 
102 Legal Consequences, supra note 2, at 278. 
103 Adolescent Development, supra note 81. 
104 Patrick A. Langan & David J. Levin, Recidivism of Prisoners released in 1994, BJS (2002); See also HRW, supra note 
at 7, at ¶ 22. 
105 HRW, supra note 7, at ¶ 30.  
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There are three aspects that the Indian government should consider before establishing a 

national SOR. 

A.THE REAL COSTS OF IMPLEMENTATION 

Despite the political popularity of SORNA, states in the U.S. that are typically seen as 

being tough on crime, are opposed to implementing the federal mandate due to one main 

reason: costs. The cost of setting up registries in line with SORNA ends up being more 

burdensome for states, and the promise of the federal funds for setting up the registry in 

compliance with the federal act is hardly an incentive.106 Because states choose to forego the 

additional federal funds, other state law enforcement agencies and local agencies that rely on 

federal funding end up losing substantial amounts of money for their own projects.107 By 

setting up a national SOR, the Indian government must consider if the actual cost of 

establishing such a registry is worth circumventing the same expenditure on other projects 

and departments. In the 2016 Union Budget, the Indian government plans to spend INR 250 

crores on modernizing police forces,108 and it would serve the government well if such 

modernization plans included prison infrastructure development and provision of educational 

and mental health programs to ensure that individuals in prisons are effectively rehabilitated. 

This would ensure that the released individuals are capable of contributing to society, as 

opposed to more crime control measures like the SOR that may be counterintuitive.  

B. THE SOCIAL COSTS OF CRIME CONTROL 

The Indian government can learn an important lesson from the American crime 

control experiment. Beginning in the 1970s, American crime control policies focused on 

incapacitating individuals as a way to control crime. This increased public spending on 

prisons and other detention facilities. This was further stimulated by the rapid changes in 

                                                
106 Some States Refuse to Implement SORNA, Lose Federal Grants, PRISON LEGAL NEWS (Sept. 19, 2014), 
https://www.prisonlegalnews.org/news/2014/sep/19/some-states-refuse-implement-sorna-lose-federal-
grants/. 
107 Gabe, Feds Begin Penalizing States that haven’t Adopted U.S Sex Offender Law, THE CRIME REPORT (Apr. 12, 2012),  
http://thecrimereport.org/2012/04/12/2012-04-sorna/. 
108 Major Programmes under Central Plan, UNION BUDGET (2016-2017) at ¶ 16, http://indiabudget.nic.in/ub2016-
17/bag/bag42.pdf. 
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more punitive laws, such as mandatory minimum sentences for offenders,109 truth-in-

sentencing laws,110 three-strike laws,111 and youthful offender laws,112 which continued to drive 

public spending on correctional agencies. But it took over forty years for the federal 

government and state governments to realize that this punitive turn has failed to curb 

crime.113 Until 2015, 11 states were found to have spent more on their corrections department 

than higher education.114 

In 2003, advocacy groups started to push for ‘justice reinvestment’. It aimed to 

“redirect some portion of the $54 billion America spends on prisons, towards rebuilding the 

human resources and physical infrastructure- the schools, healthcare facilities, parks, and 

public spaces- of neighborhoods devastated by high levels of incarceration.115 With fiscal 

pressures, the true model of justice reinvestment is yet to take shape but this model holds 

promise. Similarly, instead of increasing public spending on setting up SORs and diverting 
                                                
109 Federal Mandatory Minimums, Families Against Mandatory Minimums (Aug. 6, 2012), http://famm.org/wp-
content/uploads/2013/08/Chart-All-Fed-MMs-NW.pdf[Federal Mandatory Minimum Sentences have been 
established for a range of offences including drug possession]. 
110 The Violent Crime Control and Law Enforcement Act, H.R. 3355 (1994) § 20102(a)(1) to receive state truth-
in-sentencing grants, a state must show that it: “has in effect laws which require that persons convicted of 
violent crimes serve not less than 85 percent of the sentence imposed; or 2) since 1993- (A) has increased the 
percentage of convicted violent offenders sentenced to prison; (B) has increased the average prison time which 
will be served in prison by convicted violent offenders sentenced to prison; (C) has increased the percentage of 
sentence which will be served in prison by violent offenders sentenced to prison; and(D) has in effect at the time 
of application laws requiring that a person who is convicted of a violent crime shall serve not less than 85 
percent of the sentence imposed if-(i) the person has been convicted on 1 or more prior occasions in a court of 
the United States or of a State of  a violent crime or a serious drug offense; and (ii) each violent crime or serious 
drug offense was committed after the defendant's conviction of the preceding violent crime or serious drug 
offence”. 
111 John Clark, et al., “Three Strikes and You’re Out”: A Review of the Legislation, NIJ RESEARCH BULLETIN (1997), 
https://www.ncjrs.gov/pdffiles/165369.pdf [For an exhaustive list of states that have three strikes laws]. 
112 For e.g., in Massachusetts, M.G.L Ch. 119 §52: “Youthful offender”, a person who is subject to an adult or 
juvenile sentence for having committed, while between the ages of fourteen and 18, an offense against a law of 
the commonwealth which, if he were an adult, would be punishable by imprisonment in the state prison, and (a) 
has previously been committed to the department of youth services, or (b) has committed an offense which 
involves the infliction or threat of serious bodily harm in violation of law, or (c) has committed a violation of 
paragraph (a), (c) or (d) of section ten or section ten E of chapter two hundred and sixty-nine; provided that, 
nothing in this clause shall allow for less than the imposition of the mandatory commitment periods provided in 
section fifty-eight of chapter one hundred and nineteen”. 
113 TODD C. CLEAR & NATASHA A. FROST, THE PUNISHMENT IMPERATIVE: THE RISE AND FAILURE OF MASS 
INCARCERATION IN AMERICA (2014). 
114 Katie Lobosco, 11 States spend more on prisons than on higher education, CNN (Oct. 1 2015), 
http://money.cnn.com/2015/10/01/pf/college/higher-education-prison-state-spending/. 
115 Susan Tucker & Eric Cadora, Justice Reinvestment, IDEAS FOR AN OPEN SOCIETY, 13/3, 3 (2003); Macro Level, 
supra note 78, at ¶ 177. 
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police resources to keep up with registration and notification, if the amount of money kept 

aside for SORs is instead diverted towards helping communities, it would prevent an adverse 

impact on social order and social control. Such spending could be diverted towards sex 

education in schools, sex offender treatment programs, after school programs, community 

and family counseling and sensitization training for law enforcement, lawyers and judges- all 

of which, are necessary and have been neglected.  

C. DUE PROCESS VIOLATIONS 

The most troublesome aspect of the Indian government’s decision on setting up 

SORs is the possible inclusion of those individuals who have merely been charged with a sex 

crime, but have not yet been tried in a court of law. The Supreme Court of India has 

previously pointed out that “denial of a fair trial is as much injustice to the accused as is to the victim 

and the society. Fair trial obviously would mean a trial before an impartial judge, a fair prosecutor and an 

atmosphere of judicial calm”.116 Without a trial, punishing someone as a sex offender, especially a 

juvenile, is an egregious violation of his/her Fundamental Right of due process. The role of 

the court is to ensure that a guilty man does not escape, but also that no innocent man is 

punished.117 Furthermore, the Supreme Court has also pointed out that the American notions 

of due process and the proportionality clause of the Eighth Amendment are especially 

relevant in death penalty cases, where such considerations have been incorporated in our 

Constitution, and are virtually articulated through the procedural safeguards of Section 235(2) 

read with Section 354(3) of the Code of Criminal Procedure, 1973.118 Depriving any person of 

life and personal liberty must be “just, reasonable and fair”.119 

If the Indian SOR does go forward with the guidelines as disclosed by the media, then 

it would clearly undermine the constitutional right to a fair trial. It could also potentially 

reduce the actual reporting of crime because regardless of the intended target of a SOR law 

(adult or juvenile), such a law ignores the victims’ perspectives especially in the case of 

                                                
116 National Human Rights Commission v. State of Gujarat and Ors, (2009) 6 S.C.C. 767. 
117 Dayal Singh and Ors. v. State of Uttaranchal, CRIM. APP. No. 529/2010, decided on 03.08.2012. 
118 Rajesh Kumar v. the NCT Government of Delhi, (2011) 13 S.C.C. 706. 
119 Id. at ¶ 80. 
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familial sexual abuse. Incest victims who have experienced criminal justice involvement are 

particularly reluctant to report new incest crimes because of the disruption caused to their 

family.120 There is a very real threat of the family being exposed to community rebuke because 

of the registration and notification of an individual as a sex offender. It is also unfair to non-

offending persons whose lives are impacted negatively by the advertising of their relative or 

spouse as a sexual offender. These laws have tremendous potential to victimize non-

offending citizens.121 A study in New Jersey, where SOR and notification laws were first 

enacted, found that there was a decrease in the reporting of both incest and juvenile sex 

offences by victims and by family members who do not want to deal with the impact of a 

public notification on their family.122 

VII. CONCLUSION 

It is understandable that the Indian Government wants to reduce the number of 

crimes against women. By setting up a national SOR, the Indian government stands to face 

the same problems as the U.S. Instead, the concern should be about assessment: how good 

are we are at assessing real offending risks? Does a blanket, one-size-fits-all policy, for sex 

offenders eliminate such risks? With SOR laws, the way they are, and the way they are being 

framed, assessment of actual risks is not even a consideration when it should be.   

The American experience with SORs presents a roadmap of how not to deal with the 

prevention of sexual violence. Sexual violence needs to be tackled from multiple avenues, and 

not just through crime control measures. The impact of sexual violence must be understood 

from a victim’s perspective. Local, State and Central law enforcement need to recognize that 

sexual violence is often committed by those who know their victims intimately. The lack of 

recognition of marital rape as a sexual offence is also troubling, but it also highlights the 

fallacy of setting up a national SOR. Will a wife be willing to call out her husband as a sex 

offender to her family and community? The questions, issues and concerns raised in this 

paper must be addressed by the Indian government before coming up with policies that are 
                                                
120 Adolescent Development, supra note 81, at ¶240. 
121 Robert E. Freeman Longo, Feel Good Legislation: Prevention or Calamity?, CHIL. AB. & NEG 20(2) 95, 96 (1996). 
122 Id. at ¶ 99. 
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inspired by other countries. What is observed to work in one country does not necessarily 

mean it will work in another. More importantly, there is need to understand punishment and 

its role in society. As Beccaria astutely stated, “punishment is neither to torture a man nor to 

undo a crime already committed. The object of punishment is simply to prevent the criminal 

from injuring anew his fellow citizens and to deter others from committing similar 

injuries”.123 Therefore, based on both, theory and empirical research, it is unlikely that a 

National SOR is the appropriate way to punish a sexual offender. 

                                                
123 MARCELLO MAESTRO, CAESAR BECCARIA AND THE ORIGINS OF PENAL REFORM, 26 (1973). 


