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ABSTRACT 
 

Sexual Harassment of Women at Workplaces (Prevention, Prohibition and 

Redressal) Act, 2013 was legislated 15 years after the Vishakha judgement. The 

author argues that the sexual harassment law in India has not been deliberated 

enough despite the fact that the Parliament took more than a decade to enact it. 

This is unfortunate, considering that the legislature failed to take into 

consideration the vast amount of legal debates and opinions that provide more 

effective solutions to the issue of sexual harassment. The sexual harassment 

legislation is an example of a typical Indian enactment, which could be curatively 

improvised upon, but was not originally enacted to manage the issue in an 

effective manner. 
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I.INTRODUCTION 

Though the issue of sexual harassment of women at their workplace has been a 

relevant subject for academic discussion across the world for several years,1deliberations over 

this topic in the legal arena, only began around 1979 in United States of America.2 India, 

however, recognized sexual harassment as a legal injury only in 1997, in the landmark 

Supreme Court pronouncement of Vishakha v. State of Rajasthan [“Vishakha Judgement”],3 

where the court held that as there existed a void as far as the legal provisions related to 

workplace harassment of women is concerned, the guidelines issued by the Court in the case 

shall be applicable till the time the Parliament does not come up with a legislation on the 

topic.4 It was only 15 years after the Vishakha Judgement that the Parliament of India 

succeeded in passing the legislation concerning the issue through the Sexual Harassment of 

Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013 [“the Act”].5 

In the present paper, the author seeks to propose that despite the fact that the 

Indian Parliament took almost fifteen years to enact the legislation concerning the sexual 

harassment of women at workplaces, neither the public sphere (viz. the exchange of ideas and 

rationale amongst the citizens as to what should the legislation on Sexual Harassment in India 

                                                
1 LIN FARLEY, SEXUAL SHAKEDOWN: THE SEXUAL HARASSMENT OF WOMEN ON THE JOB (1978). 
2 CATHERINE A. MACKINNON, SEXUAL HARASSMENT OF WORKING WOMEN: A CASE OF SEX DISCRIMINATION 
(1979). 
3 Vishakha and others v. State of Rajasthan, A.I.R. 1997 S.C. 3011 [hereinafter Vishakha case]. 
4 Id. ¶ 16. 
5 Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, No. 14, Acts 
of Parliament, 2013 (Ind.). 
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look like or what all aspects should it consider), nor the power sphere (viz. the parliament) 

deliberated the issue much. It is further alleged that the issue could have been deliberated to a 

greater extent as there exist several debates on the topic in the international sphere along with 

the experience of other nations that have implemented the Act much before India.6 Secondly, 

the author contests that the Act too is a typical Indian legislation which waits for some 

untoward incident to occur so as to improvise upon the existing provisions of the Act.7 The 

author then goes on to illustrate that the failure of the workplace sexual harassment law in 

India to encompass various dimensions that it ought to have covered is due to the lack of 

deliberations directed towards the making of the law on the topic. 

In order to illustrate the proposition made in the above paragraph, the paper has 

been divided into two parts. The first part of the paper i.e. Part I, illustrates the claim that the 

making of sexual harassment law in India lacks the discursive dimension. Part II of the paper 

deals with what the workplace harassment law in India would have looked like had proper 

deliberations taken place on the topic, and how that law would have been much more 

efficient in tackling the current harassment scenario at workplaces. 

II. LACK OF DELIBERATIONS ON SEXUAL HARASSMENT LAWS 

In the year 1992, a female worker, Bhanwari Devi, employed under the rural 

development scheme of the Government of Rajasthan was gang raped by some members of a 

higher caste in the society on account of her efforts to stop the practice of child marriage in 

rural Rajasthan.8 The matter was disposed of by the trial court in favour of the accused. The 

                                                
6 Margaret Thornton, Sexual Harassment Losing Sight Of Sex Discrimination, 26 MELBOURNE UNIVERSITY L. REV. 
422-444 (2002) [hereinafter Thornton]. (Margaret Thornton discusses in her article ‘Sexual Harassment Losing 
Sight Of Sex Discrimination’ that how the workplace harassment laws in Australia have lost their strength 
because of a shift from Sex Discrimination paradigm of harassment to Sexualisation of workplace harassment 
and how the later reduced the scope of wrongs which could be covered and be held punishable under the 
law.)[hereinafter Margaret Thornton]; L. Camille Hébert, Divorcing Sexual Harassment from Sex: Lessons from French, 
Nov. 23, 2016 available at: http://ssrn.com/abstract=2228653 (Further L. Camille Hébert in ‘Divorcing Sexual 
Harassment from Sex: Lessons from French’ addresses the debate of dignity paradigm v. Discrimination 
Paradigm to tackle workplace harassment. The debate is prevalent in entire Europe. The Article, but is written 
from French Viewpoint). 
7 Similar examples are amendment in rape laws after the Delhi Rape Case and re-enactment of Companies act 
after the Satyam Scam. 
8 INDIRA JAISINGH, LAW RELATING TO SEXUAL HARASSMENT AT WORKPLACE (2014)[hereinafter INDIRA]. 



49 NLUJ Law Review  [Vol. 4.1 
 
court observed that the accused were respectable members of the higher caste and could not 

have indulged in such a heinous crime against a woman who belonged to a lower caste.9 

In the aftermath of the incident, various NGOs under the banner of ‘Vishakha’ with 

an aim of ensuring gender justice at workplaces and doing away with sexual harassment at 

workplaces, filed a writ petition in the Supreme Court of India alleging that such practices 

violate Article 14 (right to equality), Article 21 (right to live with dignity) and Article 19(1)(g) 

(right to freely profess any occupation)10 of the Constitution.11 The Court, accepting the claim 

of the petitioners, held that in absence of a domestic law on the topic international 

instruments are significant enough to ensure gender equality in the workplace and to ensure 

that every woman is perceived as a dignified person at the workplace.12 

In light of the above arguments, the Court issued certain guidelines to combat the 

menace till the time a suitable legislation was enacted on the issue. The court defined ‘sexual 

harassment’ as “an unwelcome sexually determined behaviour such as a demand or request 

for sexual favours, physical advances and contacts, showing pornography, sexually coloured 

remarks or any other verbal, non-verbal or physical act sexual in nature”.13 The Court further 

entrusted the employer with a duty to ensure a safe working environment for women 

workers.14 The employer was required to illegalize sexual harassment at their workplace,15 and 

to include prohibition of sexual harassment in the standing orders for the workplace.16 Most 

importantly the Court directed the employers to establish an internal complaint committee to 

look into matters of sexual harassment.17 

                                                
9 JUSTICE J.S.VERMA ET. AL, REPORT OF THE COMMITTEE ON AMENDMENTS TO CRIMINAL LAW, 15 (2013) 
[hereinafter JUSTICE J.S. VERMA REPORT]. 
10 India’s Law on Prevention of Sexual Harassment at Workplace (May 1, 2017), 
http://www.nishithdesai.com/fileadmin/user_upload/pdfs/Research%20Papers/Prevention_of_Sexual_Harass
ment_at_Workplace.pdf. 
11 INDIA CONST. art.14, 21 and 19(1)(g). 
12 Vishakha case, supra note 3, ¶ 7. 
13 Id. ¶ 16(2). 
14 Id. ¶16(1). 
15 Id. ¶16(3)(a). 
16 Id. ¶16(3)(c). 
17 Id. ¶16(7). 
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The Apex Court in the Vishakha matter performed a commendable job in passing a 

landmark judgment, it was evident from the guidelines issued by the Court that there was an 

existing void in the law on sexual harassment. The legislature was expected to come up with a 

much more comprehensive legislation on the topic, competent enough to tackle all forms of 

workplace harassment. The Parliament instead came up with an enactment on the topic 

which, though in line with the observation of the Court in the Vishakha Judgement, didn’t 

further improvise upon the guidelines laid down by the court. 

In fact, the scheme of the Act was so similar to the Vishakha Judgement that it 

seems that all the perspectives to tackle the sexual harassment at workplace were 

overshadowed by the approach taken by the Supreme Court. The fact that the Bill was passed 

by the Lok Sabha without any debate over it18 further strengthens the author’s claim that the 

legislators did not want to consider any approach other than what was taken by the Court in 

the Vishakha Judgment. The implication of non-deliberation on the topic is that though we 

have a separate legislation, the ways to tackle the menace are still the same as they were prior 

to the legislation coming into effect. If the Act was to replace the Vishakha guidelines that 

were already in force, why was the enactment needed at all? 

It is also not the case that the legislators were not aware of the fact that certain 

changes were required to be made in the Bill while it was pending in the Parliament. The 

report of the Justice J.S. Verma Committee [“the Committee”] on the amendments to 

criminal law dedicated a separate chapter (viz. chapter 4 of the report) to the issue of sexual 

harassment at workplace. The Committee in the said chapter suggested certain changes to the 

Bill while it was pending before the Rajya Sabha.  

The Committee proposed that the Section 10(1) of the Bill, which suggests 

conciliation between the victim and the person charged must be done away with as such a 

provision undermines the dignity of the women even more.19 Secondly, the Committee 

observed that Section 14 of the Bill which punishes a woman for filing a false charge must be 

                                                
18 INDIRA, supra note 8, at 119. 
19 Id. ¶ 21, Chapter 4, 128. 
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deleted as the provision might nullify the object of the Act.20 Thirdly, the Committee 

recommended insertion of provisions granting compensation to the victim.21 Lastly, and most 

importantly, the Committee advised doing away with the internal complaint committee and 

establishing an employment tribunal instead to deal with the complaint under the Act, as the 

domestic committees could not be expected to implement the intent behind the law 

effectively.22 However, none of the suggestions given by the Committee were reflected in the 

Act on sexual harassment at workplaces. 

The Parliament, in passing the Bill, seemed satisfied with its effort to comply with 

the intent of the Court in the Vishakha Judgment. However, it is the author’s contention that 

had the deliberations in the public and power sphere taken place, the above discussed 

insufficiencies and many more could have been identified and the Act, which at present is 

being alleged of being under deliberated by various stakeholders23could have served its 

original purpose better. 

The reason why this matter needs to be addressed urgently is because the legislators 

behind the Bill on sexual harassment, passed in the aftermath of incidents that lead to the 

formulation of the Justice J.S. Verma Committee, did not deliberate on the issue seriously or 

consider the recommendations of the Committee set up for this purpose. This is in clear 

contrast with the 2012 Nirbhaya rape incident, where the legislators realised the existing 

lacunae and failure of the rape laws and immediately brought about amendments in the law 

based on the report of the Committee. This provokes any legal professional to think about 

what the legislators were waiting for to enact a more effective law on sexual harassment. Was 

it necessary for another incident reflecting the failure of the legal machinery to occur, before 

serious deliberations on a particular issue took place? Shouldn’t the deliberations have been 

initiated by anticipating the worst possible example of a particular illegal act (say sexual 

harassment in the instant case) so as to make the Act comprehensive enough to tackle it? 

                                                
20 Id. ¶22. 
21 JUSTICE J.S. VERMA REPORT, supra note 9. 
22 Id. ¶23. 
23 Rica Bhattacharyya & Maulik Vyas, Criminal law bill needs more deliberation: Experts, ECONOMIC TIMES 
(March 18, 2013). 
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These are some of the questions that remain unanswered in the present law on sexual 

harassment at work places.  

III. WORKPLACE HARASSMENT LAWS – A POSSIBLE MODEL 

In Part I of the paper the law on sexual harassment at workplace in India has been 

discussed, which was not at all deliberated sufficiently thereby causing various errors to creep 

into it. In this part, those major errors have been listed, which have emerged in the legislation 

because of non-deliberation and what the result could have been if due deliberations, both in 

the public and power sphere had taken place before the passing of the Bill. 

The major lacuna that the present Act suffers from is the way in which it defines 

sexual harassment. Section 2(n) of the Act defines sexual harassment in a way similar to that 

of the Vishakha Judgement.24 The definition of sexual harassment under the Act has an effect 

of ‘sexualizing’ the sexual harassment viz. the acts which are perceived as related to sex (such 

as physical contact or advances, pornography etc.) are considered as sexual harassment. The 

author believes that if the deliberations had taken place regarding the way in which the Act 

defines ‘sexual harassment’ taking a cue from countries like the United States (which consider 

sexual harassment as “any sex based discrimination”) or Israel (which defines sexual 

harassment as “an act affecting the dignity of women”), the definition of sexual harassment 

would have been a more comprehensive one. If such deliberations would have been made 

and either of the “dignity” or “discrimination” paradigms considered in defining ‘sexual 

harassment’, we would have escaped the consequences of overtly sexualizing the sexual 

harassment. 

In this context, Margaret Thornton25 argues that sexualizing sexual harassment has 

the effect of ruling out various claims of workplace harassment that don’t have sexual 

connotations. She argues that many a times the workplace harassment is motivated by hatred 

                                                
24 Sexual harassment includes unwelcome sexually tinted behaviour, whether directly or by implication, such as 
(i) physical contact and advances, (ii) demand or request for sexual favours, (iii) making sexually coloured 
remarks, (iv) showing pornography, or (v) any other unwelcome physical, verbal or non-verbal conduct of a 
sexual nature. 
25 Margaret Thornton, supra note 6. 
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(that men have for women who wish to enter a service sector which had been dominated by 

males for century) and not by sexual desires. She further argues that such claims are much 

better substantiated by a ‘sex based discrimination’ paradigm rather than through a ‘sexual 

acts’ paradigm. This has also been affirmed by Professor L. Camille Hebert,26 who goes a step 

ahead and argues that focus on loss of dignity of the victim of harassment makes the legal 

system capable enough to adhere to a large variety of claims of workplace harassment, such as 

typical heterosexual harassment, same-sex harassment, moral harassment and even the 

harassment of gays and lesbians at workplaces. Further many scholars like Anita Bernstein27 

argue that using the discrimination and dignity approaches complementary to each other 

would be the best way to tackle workplace harassment. 

From the above discussion on the legal theory of sexual harassment laws, it is clear 

the ‘sexual acts based’ paradigm of harassment is much narrower than the ‘sex-based 

discrimination’ paradigm which in turn is narrower than the ‘individual dignity’ paradigm. The 

lack of deliberations and the commitment of the legislature to produce a legislation in-line 

with the Vishakha Judgment guidelines with no improvisations has landed us into a situation 

wherein we are focusing on one of all the facets of harassment endured. A claim against a 

harassing act which is not sexual in nature could easily be rejected by the Indian Courts 

merely on the ground that it was not sexual, without any actual consideration of whether the 

act was ‘harassment’ under the current scheme of the Act.  

Moreover, the lack of deliberation is evident from the fact that the Preamble to the 

Act makes references to the dignity and equality of women under Article 14 and 21 of the 

Constitution of India as well as to the Convention on Elimination of all forms of 

Discrimination Against Women (1979),28 but the definition of the conduct prohibited under 

                                                
26 L. Camille Hebert, Divorcing Sexual Harassment from Sex: Lessons from French, 21(1) DUKE JOURNAL OF GENDER 
LAW & POLICY 1-44 (2013). 
27 Anita Bernstein, Treating Sexual Harassment with Respect, 111HAR. L. REV. 445 (1997); Anita Bernstein, Law, 
Culture, and Harassment, 142 U. PA. L. REV. 1227, 1262-64(1994). 
28 The Convention on the Elimination of All Forms of Discrimination against Women, Dec. 18, 1979, 1249 
U.N.T.S. 13. 
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the Act i.e. sexual harassment, does not have any dimension of loss of dignity or 

discrimination against women at workplaces due to harassing conduct.  

Thus, it is evident that if adequate deliberations had taken place to eliminate all 

forms of sexual harassment, the legislation on this issue would have been much more 

comprehensive than what we have today and perhaps, this would have been more effective in 

combating the realities of workplace harassment.  

The second major blunder was the refusal of the Parliament to incorporate the 

recommendations of the Justice J.S. Verma Committee on sexual harassment laws.29 The 

inclusion of recommendations would have aided better enforcement of the intent of the 

legislation. The inclusion of Section 14 (despite the recommendation of the Committee that 

the provision isn’t in line with the intent of the Act), which imposes a penalty on false 

complaints, would have an effect of excluding the genuine victim from exercising their rights 

as they would be afraid of the penalty in case they were unable to succeed in the proceedings. 

Moreover, the recommendation of the Committee regarding the establishment of an 

employment tribunal was also not discussed by the Parliament. If a tribunal would have been 

constituted, the intent of the legislation would have been better served as the cases would 

have been adjudicated by persons with a legal background. The ignorance of Parliament in 

deliberating on the concerns raised by the Committee has further weakened the law which 

already suffers from a major lacuna viz. choosing the wrong paradigm to tackle the 

harassment cases. 

The above discussed shortcomings in the sexual harassment law of India are 

sufficient to prove the other provisions of the Act redundant. The first aspect, adhering to 

the sexual acts paradigm instead of sex based discrimination or individual dignity, limits the 

scope of the Act to traditional heterosexual conception of sexual harassment. As illustrated, 

this approach of the Parliament excludes the claims of moral harassment, same sex 

harassment, harassment of gays and lesbians and any other harassing act like cyber bullying at 

a workplace, which do not have any sexual connotations but are nonetheless discriminatory 
                                                
29 INDIRA, supra note 8. 
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against women. The Act therefore looks at a very specific aspect of sexual harassment 

excluding the others. In the same line, the second set of lacunae focuses on the hurdles that 

the implementation of the Act would suffer from. Empowering a non-legal body to 

administer the law can have effects which were never intended by the legislature and in such a 

situation penalizing the women if her claim isn’t accepted by the Internal Complaint 

Committee may lead to low reporting rates of the cases of workplace harassment. 

IV. CONCLUSION 

In a democracy, deliberations play a very important role. Every conduct which is 

prohibited through a law or every right which is granted is required to be deliberated both by 

the citizens and the representatives in the legislature. The author wishes to convey, through 

the example of sexual harassment law in India that non-deliberations can cause blunders and 

may make a given piece of legislation redundant. Further, deliberations should not only stem 

from an earth-shaking event depicting the lacunae in the existing legal system. The legislature 

and citizens in a democracy shouldn’t have a corrective approach wherein the deliberations 

begin only after the flaw in the legal system is highlighted through the grave conduct of some 

person (though that should be done if even after enacting the best possible enactment an 

incident reflecting its limitations occur), rather a preventive approach must be adopted viz. 

the enactment of legislation must include deep deliberation wherein almost every aspect of 

the law is discussed, taking into consideration the worst situation which might arise, which 

was not done in the case of the law on sexual harassment. 


